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Pat Wellman 








INTRODUCTION TO 
OPERATIONAL POLICY BRANCH 


Pat Wellman is Director of the 
WCB’s recently established Opera- 
tional Policy Branch, which was cre- 
ated in response to the Board’s de- 
sire for a new approach to the devel- 
opment of its operating policies. 
Wellman is a lawyer and former so- 
licitor in the WCB’s office of the 
General Counsel, and prior to that, 
worked in the Review Services Div- 





ision. Now, she and her staff are 
responsible for the development of 
operating policies relating to the ser- 
vices delivered to injured workers 
(medical, claims, and rehabilitation) 
and the assessment and revenue pol- 
icy concerns of employers. 


The goals for the Branch include the 
establishment of better communica- 
tions with internal and _ external 
groups during the policy develop- 
ment process, the promotion of a 
better understanding of policy inter- 
nally and externally, and the attempt 
to reach a broader consensus on 
compensation policy issues. 


WCB operating policy, like the 
Workers’ Compensation Act, has 
been evolving since 1915. How- 
ever, there has never been a cen- 
trally coordinated policy function. 
In the past, the WCB service deliv- 
ery areas such as claims adjudica- 
tion, health care benefits, and voca- 

Continued page 2 


This is the first issue of Policy Re- 
port, a bi-monthly newsletter from 
the Policy and Program Development 
Department of the Workers’ Com- 
pensation Board. 


As part of the department’s mandate 
to bring a new approach to the devel- 
opment of WCB operating policy, we 
recognized a need for more frequent 
and open communication on policy 
issues. Our audience of internal and 
external policy stakeholders showed 
an interest for information about a 
wide variety of policy issues. We de- 
termined that a newsletter would be 
the vehicle most likely to meet audi- 
ence requirements. 


In future issues of Policy Report, we 
will: 


e@ describe new and amended 
policies and the guidelines 
for their application; 

@ report policies that are 
under review; 

@ invite consultation and 
feedback in the policy 
development process; 


This first issue presents a review of 
the research and development of the 
recently approved policy on claims 
for cancer in gold miners. Also, as 
an introduction to the policy devel- 
Opment process, there is an article 
about the Operational Policy 
Branch. An update on the supple- 
mentary benefits policy changes and 
an overview of other areas of policy 
currently under review are also in- 
cluded in this inaugural issue. 


We look forward to receiving your 
comments on Policy Report. 


The Editor 








INTRODUCTION TO 
OPERATIONAL POLICY BRANCH 


Continued from page 1 


tional rehabilitation were structured 
into separate and distinct functional 
units. The responsibility for the de- 
velopment of operational policies re- 
sided within each functional unit. 
Policies were developed in isolation, 
resulting in inconsistencies. 


With the reorganization of the 
WCB’s_ service delivery functions 
into integrated service units, a simi- 
lar development of integrated opera- 
tional policies was perceived to be 
necessary. Other catalysts also con- 
tributed to the need for changing the 
process and are reflected in society’s 
own changes. These include new 
developments in occupational health 
and safety, industrial medicine, and 
a growing public awareness of both 
workers’ compensation issues and le- 
gal rights. Similarly, the creation of 
the Workers’ Compensation Appeals 
Tribunal (an independent body re- 
viewing WCB appeals) and the of- 
fices of the Employer Adviser and 
Worker Adviser opens WCB deci- 
sion and policy making processes to 
challenge and scrutiny. 


The Policy and Program Develop- 
ment Department has been the 
Board’s response to the need for a 
centrally coordinated policy func- 
tion. The Operational Policy Branch 
has drawn its’ staff from a variety of 
backgrounds and disciplines such as 
law, industrial medicine, the social 
sciences, epidemiology, and_ busi- 
ness, in addition to experience 
gained through years of service 
within diverse service delivery areas 
of the Board. This mix will ensure 
that policy is developed in a holistic 
manner with a high degree of profes- 
sionalism. 


The process begins in the Opera- 
tional Policy Branch with a request 
for a review of an existing policy or 
creation of a new one. The source 
of the referral may be the WCB’s 
senior management, Board of Dir- 


ectors, or service delivery areas. The 
request might also come from an ex- 
ternal source, such as the Ministry of 
Labour, an individual, a safety asso- 

ciation, a trade union, an employer 
association, WCAT, or the offices of 
the Worker and Employer Adviser. 


The next stage in the process in- 
volves research into the relevant 
Board policies and practices (past 
and current) and historical and 
background records to the policy. 


Other activities in the process in- 
clude contact and discussions with 
the service delivery areas, examina- 
tion of the Act to determine the le- 
gal authority for the policy, investi- 
gation of past and current policies 
and practices of other compensation 
jurisdictions, collection and review 
of epidemiological, statistical and 
actuarial data where necessary, and 
a review of other legislation that im- 
pacts or is affected by the Workers’ 
Compensation Act. 


An important initiative of the branch 


will be consultation, internally and 
externally, formally and informally. 


Internally, the Operational Policy 
Branch will seek advice from all ar- 
eas of the WCB that will be affected 
by a new policy or policy change. 
The branch is currently developing a 
plan for consultation with external 
parties on major policy issues. 


In the latter stages of development, 
a draft document of the new or re- 
vised policy is drawn up and is sub- 
ject to a cycle of discussion, analysis 
and refinement, culminating in ap- 
provals by WCB senior management 
and the Board of Directors. 


In the final analysis, therefore, the 
new policy development process can 
be described as one which places 
more emphasis on understanding the 
Statutory framework within which 
policy decisions are made and the 
rationale or justification for these 
policies. This will be achieved 
through a more comprehensive con- 
sideration of policy options. 








INCREASED ACCESS TO 


INFORMATION 


Ontario’s Freedom of Information 
and Protection of Privacy Act came 
into effect January 1, 1988. The 
Act provides Ontario residents with a 
legal right of access to information 
contained in the records of govern- 
ment ministries, agencies, boards, 
commissions and corporations. 


In addition, the Act specifies guide- 
lines which the government must ad- 
here to in order to collect, use and 
disclose information of a personal 
nature. 


The WCB Freedom of Information 
Co-ordinator, under the auspices of 
the Training and Information Ser- 


vices Branch, will respond to written 
requests for access to documentation 
and/or records (certain exemptions 

and restrictions apply). For further 
information contact: 


Workers’ Compensation Board 
Freedom of Information 
Co-ordinator 
22nd Floor 
2 Bloor Street East 
Toronto, Ontario 
M4W 3C3 
(Phone: 927-6845) 





POLICY APPROVED FOR 
GOLD MINERS’ CLAIMS 





RESEARCH DATA 


The “Study of Mortality of Ontario 
Gold Miners 1955-1977” (Muller et 
al), a joint publication of the Ontario 
Ministry of Labour, the WCB and 
the Atomic Energy Control Board of 
Canada, presented the findings of an 
epidemiological study which com- 
pared the death rate of Ontario gold 
miners with that of the general male 
population in Ontario. It concluded 
that although the mortality rate of 
gold miners did not exceed that of 
the general population, gold miners 
as a group did experience an in- 
creased risk of developing lung can- 
cer. A possible relationship to gold 
mining could be identified in 30% of 
lung cancer cases. These findings 
suggested evidence of an employ- 
ment related condition not previ- 
ously compensated by the WCB. 


In August 1986 the Board requested 
that the Industrial Disease Standards 
Panel (IDSP) conduct further re- 
search to aid in assessing the rela- 
tionship between the gold mining en- 
vironment and the mortality of gold 
miners due to lung cancer. 


The IDSP developed a Dust Expo- 
sure Index to facilitate evaluation of 
the mortality data. Based on the 
premise that the degree of risk was 
dependent on the length and era of 
employment, and since dusty condi- 
tions were known to diminish over 
time, a weighting factor was applied 
to estimate the dust exposure of 
each miner in the study population. 
The IDSP recommended that the 
miners with the highest dust expo- 
sure be eligible for compensation. 


Also at the request of the WCB, a 
simultaneous study was conducted 
under the direction of Dr. A. Miller, 
a respected cancer epidemiologist at 
the University of Toronto. To ob- 
tain a biological measure of dust ex- 
posure, the Miller panel assessed 
miners’ mortality relative to their x— 
rays according to the “Ontario Chest 
X-Ray Classification System”. This 
procedure identified sub-groups of 
miners who presented double the 
expected risk of developing lung 
cancer. 


ONTARIO GAZETTE 


Both reports were published in the 
Ontario Gazette on May 9, 1987. 
As a result, the Board received sub- 
missions from various stakeholder 
groups which were considered dur- 
ing the policy development process. 


TWO PHASE POLICY 


Despite variations in the eligibility 
guidelines suggested by each re- 
search group, the Board concluded 
that compensation to gold miners on 
the basis of employment exposure 
related lung cancer was warranted. 


Phase One of the gold miners policy 
was approved and implemented in 
November 1987. Criteria used to 
determine compensation entitlement 
reflected the findings common to 
each research study: sufficient and 
consistent evidence of occupational 
exposure and a biologically plausible 
latency period. 


Further analysis of the research data 
and refinement of the eligibility 
guidelines contributed to develop- 


ment of the Phase Two proposal. 
The recently approved policy state- 
ment and administrative guidelines 
represent an amalgamation of both 
phases. 


In accordance with the Gold Miners 
Policy, entitlement to compensation 
benefits will be considered on the 
basis of: 


e@ medical evidence establishing 
the presence of primary cancer 
of the trachea, bronchus, or 
lung; 

@ substantiated history of employ- 
ment in an Ontario gold mine; 

@ evidence of “dusty gold mining 
experience” (as defined by the 
Ontario WCB coding system) in 
Ontario prior to 1945; 

@ presence of a biologically plau- 
sible latency period; 

e sufficient and consistent evi- 
dence of occupational exposure. 


Plans are currently underway to 
identify and inform all affected or 
potentially affected Ontario gold 
miners, or their survivors, of possible 
entitlement to workers’ compensa- 
tion benefits as a result of this new 
policy. 











SUPPLEMENTARY BENEFITS- 


AN UPDATE 


In early November 1987, the Board 
administration revised its policy on 
supplementary benefits awarded un- 
der Section 45(5) of the Act. The 
revision was intended to clarify the 
criteria for eligibility and duration of 
supplements and to re—emphasize 
the link between provision of a sup- 
plement and a vocational rehabilita- 
tion program tailored to the needs of 
the injured worker. 


The policy change evoked a strong 
negative reaction in the worker com- 
munity. This reaction was rooted 
primarily in the misperception that 
the revised interpretation of the 
“threshold test” (the eligibility re- 
quirement) would result in large 
numbers of workers being denied 
temporary supplements in cases in 
which they would have qualified un- 
der the previous policy. This was, 
however, not the intention of the re- 
vision and this has been borne out 
by the analysis of recent data on the 
granting of supplementary benefits. 


The Board is closely monitoring the 
impact of the policy change on ac- 
tual pension cases. A committee of 
senior Board staff is reviewing, on a 
monthly basis, a sample of pension 
files where eligibility has been de- 
nied and a sample where supple- 
ments have been awarded. This re- 
view is providing a quality control 
mechanism for assessing the applic- 
ation of the revised policy and also 
allows for a comparison of eligibility 
under the current, as opposed to the 
former, threshold test. The results 
of this review form the basis for a 
monthly report to the Board of Di- 
rectors. 


The figures to-date show that there 
has been virtually no change in the 
number of workers qualifying for 
temporary supplements. This review 
is continuing and updates will be 
provided from time to time for the 
interest of Board stakeholders. 


A further concern which has been 





expressed by the worker community 
is that the revised policy will deny 
access to vocational rehabilitation 
programs. The policy is, in fact, in- 
tended to bring renewed focus on 
the importance of vocational reha- 
bilitation in assisting injured workers 
in returning to the workforce by pro- 
viding programs more suited to the 
specific needs of each worker. 


Henry McDonald 
Executive Director 

Policy and Program 
Development Department 


Policy Report is a publication of 
the Policy and Program Development 
Department of the Workers’ Com- 
pensation Board. Opinions expressed 
are those of the Policy and Program — 
Development Department, and do not 
represent the official position of the 
Workers’ Compensation Board. 


Comments or inquiries should be ad- 
dressed to Jean d’Agenais, Editor, 
Policy Report, Policy and Program 
Development Department, 22nd 
Floor, 2 Bloor Street East, Toronto, 
Ontario, M4W 3C3. Subscriptions 
are free on request to this address. 


Graphic Production: 
Communications Branch 
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Consultation Process Evolves 


Consultation with external stake- 
holders is a process that has 
been evolving at the Workers’ Com- 
pensation Board for the past two 
decades. A 1969 Board Order pro- 
vided: 


TnetQatuenalie Users) “OL - Our 
service should be able to 
make representations on 
important matters from time 
to time. The Board has 
always received delegations of 
employers, unions and pro- 
fessional bodies as required in 
the course of its activities on 
an appointment basis and 
with an agreed agenda.” 


Public representation by delegation, 
albeit ad hoc, continued until 1974 
when the WCB established the Joint 
Consultative Committee to provide a 
forum for interest group representa- 
tion. The committee, comprised of 
representatives from the _ general 
public, government, employers and 
organized labour, acted in an advi- 
sory Capacity. 


In 1980, Paul C. Weiler, Professor 
of Canadian Studies at Harvard Law 
School, was appointed by the 
Government of Ontario to review 
the system of workers’ compensa- 
tion in the Province. In his report, 
Reshaping Workers’ Compensation 
for Ontario, Professor Weiler felt 
that greater external participation in 
Board matters could be obtained by 
appointment of a Board of Direc- 
tors. 


“These outside directors 
should be part of the ruling 
organ of the Board itself, and 
forced to take major respon- 
sibility for the judgements 
that they make. Through this 
vehicle the Board executives 
will learn first-hand what 
their clientele is thinking and 
seeking. It should also help 
teach these outside interest 


if 


groups something of the 
difficult real-life compro- 
mises which are necessary 
among the competing ideals 
in compensation.” 


In April 1985, Weiler’s recommen- 
dation was incorporated in Bill 101. 
In October, the external consulta- 
tive process was given major impetus 
with the formation of the WCB’s 
first independent Board of Directors 
which, according to the Act, must 
consist of not less than five and not 
more than nine part-time members, 
representatives of employers, work- 
ers, professional persons and the 
general public. 
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Compensation des accidents 
Board du travail 
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The, appointed directors are posi- 
tioned, in part, to provide the 
various external stakeholder groups 
interested in the workers’ compensa- 


“tion system with representation at 


the highest level of decision making 
in the WCB. It is the Board of 
Directors which is ultimately respon- 
sible for WCB administrative and 
operational policy. 


With the establishment of the Board 
of Directors, there were increased 
expectations within the external 
stakeholder community that the 
Board would provide opportunities 
for input in major policy matters. 
Recognizing that WCB policies have 
far reaching implications for many in 
the Province, it was felt that those 
affected should have the opportunity 
to comment during the development 
process. 


Continued on page 2 


POLICY UNDER REVIEW 


NOTE: In each edition, this column will briefly describe key policies under review. 


Causation: 


Good Samaritans: 


@ exploration of general principles of medical and 
legal causation in workers’ Compensation law in 
terms of the following concepts: 
¢ “arising out of and in the course of employ- 

ment” [Section 3(1) ] 
° “results from” [Sections 40(1), 45(1) ] 
¢ “due to the nature of” [Section 122(1)]. 


consideration is being given to development of 


adjudication criteria for injuries sustained while 
performing acts of heroism, rescue, and 
goodwill during the course of employment. 


Minors’ Wage Basis: 


review of current policy and procedures 


governing establishment and application of a 
minor’s wage basis under Section 25. 


Worker/Independent 
Operator: 


update criteria used to distinguish “worker” 
from “independent operator” for purposes of 


assessment and compensation 
[Sections 1(1)(m), 1(1)(z)]. 


Personal Coverage: 


eligibility requirements for personal coverage 


under Section 11. 


Transmitting Payroll: 


review of penalties levied under Sections 97 


and 115 for failure to transmit employer’s 
statement of payroll. 











Consultation Process Evolves 


Continued from page 1 

One of the most visible efforts on 
the part of the WCB to seek input 
from external stakeholders has been 
the New Experimental Experience 
Rating plan (NEER), introduced in 
1984 to modify the WCB’s tradi- 
tional approach of levying assess- 
ments. During the course of 1987, 
a number of important modifica- 
tions to the NEER plan _ were 
proposed by the Board of Directors. 
These refinements, a result of 
consultation with the employer 
community, were aimed at reducing 
the complexity of the plan, enhanc- 
ing its equity, and upgrading the 


communications aspects of the 
program. 
Similarly, following a _ lengthy 


process of consultation with the 
employer community, involving 
close to 70 meetings with individual 
employers and their representatives, 
the Board of Directors approved 
changes in the methods used to 
compute maximum assessable earn- 
ings and agreed to_ introduce 
assessment collection on a pilot 
project basis in 1988 for four 
industries. 


The Operational Policy Branch, as 
its initial effort in promoting 
consultation, solicited the views of 
stakeholders during the review of 
the Board’s Occupational Hearing 
Loss policy. And, in order to 
further refine the consultation 
process, the Policy and Program 
Development Department (PPDD) 
produced a consultation strategy 
that had the following goals: 


¢ to improve policy by means of 
broader input from the Board’s 
stakeholders, 


¢ to foster stakeholder awareness of 
the issues behind the policy and 
the implications of the policy 
itself, 


* to contribute to greater accep- 
tance of approved policy by 
stakeholders as a result of having 
had an opportunity to provide 
input, and 


* to contribute to building rapport 
with stakeholders and consensus 
on major issues. 


In February 1988, the Executive 
Committee approved a proposal to 
create an on-going consultation 
mechanism and on March 24th, the 
PPDD convened a meeting of 
selected major stakeholders. This 
first meeting was held to discuss the 
consultation process itself and seek 
advice on how to most effectively 
and efficiently satisfy the consulta- 
tion objective. Organizations invited 
to send representatives to this initial 
meeting were those which had 
historically expressed interest in 
workers’ compensation issues: the 
Employers’ Council on Workers’ 
Compensation, the Ontario Federa- 
tion of Labour, the Management 
Board of Cabinet’s Human Re- 
sources Secretariat, the Office of the 
Worker Advisor, Office of the 
Employer Advisor, and the Provin- 
cial Building and Construction 
Trades Council. 


The March 24th meeting, chaired by 
PPDD’s Executive Director, Henry 
McDonald, centered on how the 
Board could best consult with 
stakeholders. A number of views 
were expressed, but it was generally 
agreed that: 


* a core group of major stakehol- 
ders (not to exceed twenty) 
should be established, 


¢ the core group would attend 
bi-monthly meetings, 


¢ depending on the policy issue at 
hand, the core group be expanded 
to include other stakeholders 
having special interest or 
expertise. 


The issue of an appropriate mecha- 
nism for obtaining feedback on 
policy issues was raised and 
McDonald described the _ process 
used in developing the policy on 
Occupational Hearing Loss where 
consultation packages were sent to 
selected stakeholders. The format of 
the package provided a statement of 


the current policy followed by a 
question related to the issue under 
review. An excerpt appears below. 


Current Policy: 


The Board’s permanent disability 
rating schedule has two separate 
scales for bilateral hearing loss 
(where both ears are affected) 
and unilateral hearing loss 
(where only one ear is affected). 


Bilateral hearing loss is measured 
by comparing a worker’s hearing 
acuity (accuracy) with what is 


considered “normal” (using an 
international standard). 


Unilateral hearing loss is meas- 
ured by comparing the hearing in 
the damaged ear with that of the 
unaffected ear. 


The Issue: 


Should all cases of hearing loss 
be treated in the same manner, 
using a single rating schedule? 





This method of obtaining feedback 
was demonstrated to be effective, 
for of the 58 packages distributed, 
responses from 42 _ stakeholders 
were received, representing a re- 
sponse rate of 72.4%. These 
responses are being considered in 
the review of the policy on hearing 
loss by the Board. 


Those present at the first meeting on 
March 24th conveyed a feeling of 
optimism about a process that would 
provide a meaningful role for Board 
stakeholders during policy develop- 
ment. 


Separate meetings on the same 
subject with the Canadian Manufac- 
turers’ Association, representatives 
of injured workers’ groups and 
others have provided sufficient input 
to allow the WCB to finalize a 
consultation framework and have it 
in place in the near future. “We will 
ensure,” advises Henry McDonald, 
“that consultation does take place 
with representatives from injured 
workers’ advocacy groups, labour, 
employer and professional commu- 
nities.” 


External consultation has become 
an integral part of policy develop- 
ment at the WCB and the process is 
still evolving. = 
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Flashback is a supplement to Policy Report. 


The WCB began issuing temporary total disability | The chart below illustrates the effect that legisla- 
(T.T.) payments in 1915. Today the Act [Section | tive amendments and the application of indexing 


40 (1)] states: factors have had on benefits. The source of this 
information is the Claims Adjudication Branch 
Where injury to a worker results in temporary total Manual 33-08-06, Exhibit #1. 
disability, the worker is entitled to compensation un- : ; 
der this Act in an amount equal to 90 per cent of Other relevant sections of the Act: [Sections 
the worker’s net average earnings before the injury so L(G), A041. 42 A344 130 1335 134: 136(a), 
long as temporary total disability continues. 138, and 139*]. 


Temporary Total Disability Payments - 1915 to 1988 


Date | Ceiling on Weekly | Percentage of Gross Average 
Effective Gross Earnings Earnings Used to Calculate 
Tol, Rate 


Maximum Weekly 
T.T. Payment 





90% of Net Average Weekly Earnings' 
| 





*annual adjustments based on Consumer Price Index for Canada. 
_ January 1, 1986 — 1.7% 

January 1, 1987 — 4.4% 
January 1, 1988 — 4.3% 


1~- Net Avg. Wkly Earnings = Avg. Gross Wkly Earnings - Probable Income Tax Payable - Probable CPP Payable - Probable UIC Payable 
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Policy Manuals To Be Integrated 


The WCB’s five policy manuals, sold 
publicly since 1979, are the target of 
an extensive revitalization project 
which will take seventeen months to 


complete, given current resources. 


The focus of the project is on the 


integration of policy in order to 


reflect the WCB’s new approach to 
service delivery. The end product 
will be an up-to-date, comprehen- 
sive guide to WCB _ operational 
policy. 


HISTORY 


Traditionally, the Board’s 
manuals have been written, 


policy 
pro- 


duced, maintained, and distributed 


program delivery areas 
| Health Care, etc.). 


respective 
(Claims, 
The printing, 


autonomously, by the 


_ housing, sale and distribution to the 


public, however, was handled by the 


Management Information Services 


Division. 


Duplication of subject matter, a 
consequence of the decentralized 


approach to manuals management, 








was recognized. In the Fall of 1986, 
recommendations to centralize policy 
writing functions were made to the 
Integrated Service Delivery ‘Task 
Force. A year later, the Policy 
Publications section was set up in the 
new Policy and Program Develop- 
ment Department. A hiatus in 
service occurred, however, as staff 
from the previous policy writing areas 
were drawn to new positions within 


the reorganized WCB structure. 


MANDATE AND 
RESPONSIBILITIES 


Policy Publications is responsible for 


'the policy integration project, and 


when the project is complete, the 
ongoing maintenance, sale and distri- 
bution of the revised policy manual. 
The mandate of the project is to 
isolate and remove redundant text, 


obsolete policy and diverse and/or 
inaccurate policy interpretations. 


INTERIM MEASURES TO 
COVER HIATUS IN SERVICE 


In April 1988, all approved new and 
revised policy papers (introduced 
during the hiatus of service) were is- 
sued to manual subscribers as a 
package with a covering letter ex- 
plaining the project. Although the 
papers were not in manual document 
form, it was imperative that subscrib- 
ers be made aware of the most cur- 
rent operating policy information. 
This practice will be continued in the 
short term. By July of this year, 
Policy Publications plans to issue 
new binders to all subscribers with 
the reformatted policies approved 
during the hiatus. 


INTEGRATION STRATEGY 


The plan for integration calls for the 
five policy manuals: 


¢ Claims Adjudication (Vol’s. 1 & 2 


— 910 pages) 
e Claims Services Division (394 
pages) 


e Health Care Benefits (103 pages) 
e Employer Assessment (172 pages) 


¢ Vocational Rehabilitation (148 


pages), 


to be converted to a common elec- 
tronic medium and loaded into a 
text database on the mainframe 
computer where the 1700 pages can 
quickly be searched and cross refer- 
enced. Once all references to a 
specific subject, such as travel allow- 
ances, are retrieved and isolated, the 
text will be homogenized and rewrit- 
ten online. If inconsistencies are 
revealed in the process, the policy 
will be referred to the Operational 
Policy Branch for clarification. 


As the rewritten documents are pro- 
duced and approved, they will be 
issued to manual subscribers for 
inclusion in their new binders with 
instructions for deleting the appro- 
priate documents from the old 
manuals. This process of attrition 
will continue until all 1700 pages 
have been replaced at which time 
the project will be considered 
complete. Ongoing maintenance 
and distribution will take place as 
operational policies are revised and 
developed. 


PRICING POLICY 


The five policy manuals, which in 
theory are to be sold to the public at 
cost, have been losing money due to 
the Board’s decision in 1985 to in- 
clude a perpetual amendment serv- 
ice as part of the price of pur- 
chase. Prior to Policy Publications 
being established, recommendations 
were made to WCB management 
to raise prices to cover increased 
production costs and to reinstate an 
amendment fee for updates. These 
recommendations, no longer valid 
in light of the integration project, 
will be completely re-examined 
when the project is complete and all 
relevant production costs are known. 
The components that will be exam- 
ined (exclusive of the writing cost 
which is the greatest) are paper, 
printing, drilling, collating, binders, 
packaging for mail, postage, and 
associated labour expenses. 


THE FUTURE - 
ONLINE POLICY 


Hardcopy manuals will always be 
produced as long as the Board’s 
internal and external stakeholders 
require this medium. However, the 
technology to _ provide terminal 
access to a policy database is avail- 
able. Some of the advantages of an 
online inquiry system would be 
lower production costs (printing, as- 
sembly, housing, packaging, postage, 
etc.) and instantaneous distribution 
to users. This method of dissemina- 
tion of policy information is the 
long-term goal for the Board. # 





Travel Expenses 


POLICY STATEMENT 


It is the policy of the Workers’ Compensation Board that where the 
Board directs or approves a worker or another person designated by the 
Board to travel in relation to a claim, all reasonable expenses associated 


with travel will be paid. 


[Sections 52, 54, 81 Ontario Workers’ Compensation Act, May 1987. | 


In the past, several policies related 
to specific circumstances and/or 
modes of transportation were in use 
depending on the operating area 
rendering the entitlement decision. 


Provisions under Previous 
Policies 


* Except under special circum- 
stances, no provision for reim- 
bursement of: 


epublic transit fares paid for 
travel to and from a treating 
agent located within a single 
zone distance of worker’s resi- 
dence 


emileage expenses to workers re- 
siding in cities or areas serviced 
by public transit systems 


° Parking fees for attendance at the 
Board’s Head Office reimbursed 
on a flat rate basis of $4.50. 


For attendance at locations other 
than the Board’s Head Office, 
consideration for reimbursement 
based on submission of costs and 
receipts, where practical, together 
with mileage charges. 


e¢ Any travel allowance granted to 
workers returning to their home 
for Christmas leave from the 
Downsview Rehabilitation Centre 
or other hospital away from their 
home community when he/she 
had completed three months 
residence in hospital. 





The new policy statement was devel- 
oped to consolidate and expand 
upon those former policies, making 
allowances for requests previously 
denied. 


Highlights of New Policy 


Full reimbursement for travel by 
public transportation. 


If public transit is available and 
suitable but an alternate means is 
chosen, the equivalent of public 
transportation costs will be paid. 


Payment will be made at the 
approved mileage rate if public 
transit is not available and a 
personal vehicle is used. 


Parking fees will be paid if entitle- 
ment for personal vehicle trans- 
portation exists. 


Travel expenses will usually be 
paid for one trip home each 
month while a worker is hospital- 
ized or attending a Board arranged 
and/or approved medical or vo- 
cational program. Requests for 
additional trips home for 
humanitarian and compassionate 
reasons will be reviewed on an 
individual basis. 


If the worker is medically unable 
to travel, transportation costs for 
one family member to visit the 
worker will be considered on the 
same basis. @ 


EDITOR'S NOTE 


Policy Report elicited a number of 
letters and phone calls from read- 
ers either asking to be added to 
our subscribers’ list or comment- 
ing on our inaugural issue. To all, 
thank you for your support. We 
have noted your comments and 
updated our subscriber database. 
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Q: June 3, 1988, the Board of 

Directors approved revisions 
for compensation of occupational 

_ hearing loss. 





There are two types of occupa- 
tional hearing loss: industrial 
noise induced and traumatic. 
Industrial noise induced hearing 
loss results from long term expo- 
sure to hazardous noise levels in 
employment, and is generally 
bilateral (both ears). Traumatic 
_hearing loss, which results from a 
specific incident (i.e., a blow to the 
head or sudden loud noise), is 
usually unilateral (one ear). 





In the past, permanent disability 
awards (pensions) were only given 
in cases where the hearing loss was 
at least 35 dB in both ears (for 
bilateral cases). To calculate the 
pension, two rating schedules were 
used. The unilateral schedule 
compared the hearing ability of the 
_ damaged ear with that of the non- 
damaged ear, because the level of 
hearing in the non—damaged ear 
was considered to be normal for 
that individual prior to the acci- 
dent. The difference between the 
two would be the amount of hear- 
ing impairment used to calculate 
the award. In a case of bilateral 
hearing loss, the impairment would 
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Hearing Loss Policy Approved. — 


be compared to the standard for 
normal hearing, as determined by 
the International Organization for 
Standardization (ISO). 


Review of the Workers’ 
Compensation Board Hearing Loss 
Policy and Rating Schedule was 
prompted by concerns raised by 
the Office of the Ombudsman. As 
a result of this review, a number of 
amendments were proposed, and 
the following have been approved. 














In a case of bilateral hearing 
loss, pensions are now considered 
where only one ear has a loss of 
at least 35 dB. 





CO Bilateral claims will be rated in 
the same manner as is the current 
practice. Modifications to the ex- 
isting bilateral scale have been 
made to accommodate single ear 
ratings. 


C1 Awards as low as .4% may be 
granted. Previously, awards below 
2.4% were not granted. 





[] Consideration for entitlement to 
health care and permanent disabil- 
ity benefits will be given for 
asymmetrical hearing loss when the 
average hearing loss is 35dB in at 
least one ear, but less than 25 dB 
in the other, and when the pattern 
of hearing loss is clearly consistent 
with occupational noise exposure. 


The Occupational Hearing Loss 
policy was distributed internally 
and externally to manuals subscrib- 
ers during the month of July. 
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Did You Know ... 


“ Section 52 of the Workers’ 


Compensation Act provides the 
Workers’ Compensation Board 
with the authority to pay for the 
purchase, replacement or repair of 
hearing aids. In order to qualify, 
the following criteria must be met. 


/ Entitlement must be established 
for a claim of traumatic, or indus- 
trial noise—induced hearing loss. 


A hearing aid evaluation, 
authorized by the WCB, must be 
conducted, and a hearing aid must 
be recommended by a certified 
audiologist as being of benefit to 
the worker. 


“ The WCB Industrial Hearing 
Loss Consultant must approve the 
request. 


Periodic replacement of batteries, 
and of the hearing aid itself, may 
also be approved. 


Under section 54 of the Act, spe- 
cial rehabilitation aids may be 
provided to industrially hearing 
impaired workers to assist them at 
work and in the home (telephone 
amplification devices etc.). 


Glossary 


dB —- decibel: measurement of 
sound intensity. 


asymmetrical hearing loss — 
bilateral, but not an equal loss in 
each ear. 


For more information on hearing, see back page. 





Notice to Manuals Subscribers 


Assembly and mailing of the new Operational Policy manual is now 
scheduled for September 1988. 





For Your Information -— Stress 


The recent decision by the 
Workers’ Compensation Appeals 
Tribunal demonstrates that work— 
related stressors, their impact and 
potential for compensability are a 
growing issue. 


Clinically, stress is of two main 
types: acute and chronic. Under 
the Directives for Psychotraumatic 
Disability, the Board allows 
entitlement to compensation on a 


case-by-case basis for ill-health 
conditions resulting from acute 
workplace stressors. I[ll-health con- 
ditions resulting from chronic 
workplace stressors are currently 
not compensable by the Board. 


The Board has conducted a prelimi- 


nary study on the issue of stress 
and on its own position and contin- 
ues to do so. 


POLICY UNDER REVIEW 


aS ® 
earing Loss 


Reported Vol. 1 No. 1 


¢ Revised policy approved by Board of Directors on June 3, 1988. 


ibromyalgia 


Reported Vol. 1 No. 1 


¢ External consultation with representative group of stakeholders 


currently in progress. 


¢ Scheduled for Board of Directors September 1988. 


uccessor Companies 


¢ Review policy whereby assessment liabilities become the responsibility 
of the new employer, when a business is sold, or a change of owner- 


ship occurs. 


Vierit System 


* Acknowledgement of employers who institute programs to prevent 
workplace accidents/diseases [Section 91(6) ]. 


UJemerit System 


* Criteria used to remove penalties levied under Section 91(7). 


uneral Expenses 


¢ Current maximum allowed for funeral expenses in fatal claims 


($2,500) is being reviewed. 


In each edition this column will describe key issues under review. 


This is not an exhaustive list. 











Increased 
Access to 
Information 


Ontario’s Freedom of Information 
and Protection of Privacy Act 
came into effect January 1, 1988. 
The Act provides Ontario residents 
with a legal right of access to infor- 
mation contained in the records of 
government ministries, agencies, 
boards, commissions and 
corporations. 


In addition, the Act specifies guide- 
lines which the government must 
adhere to in order to collect, use, 
and disclose information of a 
personal nature. 


The WCB Freedom of Information 
Co-ordinator, under the auspices 
of the Training and Information 
Services Branch, will respond to 
written requests for access to docu- 
mentation and/or records (certain 
exemptions and restrictions apply). 


For further information contact: 


Workers’ Compensation Board 
Freedom of Information 
Co-ordinator 
22nd Floor 
2 Bloor Street East 
Toronto, Ontario 
M4W 3C3 
(Phone: 927-6845) 
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Migrant Farm Workers Coverage 





Q) ntario’s temporary labour force 
is augmented each year by 
farm workers who migrate from 
their homelands to assist in the har- 
vest of our crops. These workers 
come to Canada under temporary 
immigration agreements between the 
Canadian government and the gov- 
ernments of their respective coun- 
tries. 


Workers’ compensation coverage, 
taking into account the special cir- 
cumstances encountered by migrant 
farm workers, extends beyond acci- 
dents occurring during the course of 
employment. 


“Approved workers who have 
entered into an ‘Agreement 
of Employment’ with an _.==-~ 
Ontario agricultural 
employer receive 
the protection ee x 
of the Act while es 
control and . 
supervision over ee ap LYS Sa 
their activities is pain 
being exercised by the 
Ontario employer.” 


A) 


Coverage While Travelling 


Workers’ compensation coverage 
applies while the migrant worker is 
1) travelling from his homeland to 
the employer’s premises in Ontario 
and 2) returning to his homeland, 
provided that the worker; 


™ uses a mutually agreed upon 
point of departure and return in 
his homeland, 


™ uses a means of transportation 
approved by the employer, 


m@ follows a direct and uninter- 
rupted route to and from the em- 
ployer’s premises. 


Direct and uninterrupted route 
means that coverage is not ex- 
tended to side trips or stop overs 
for personal reasons. 
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Coverage While on the 
Employer’s Premises 


While on the employer’s premises, 
claims are considered for injuries 
sustained when; 


m™ the worker is engaged in his 
regular farm work, 


m the worker is not involved in 
regular farm duties, but is on the 
employer’s premises, i.e., leisure 
activities, eating meals, sleeping. 
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However, coverage does not extend 
to the worker’s personal activities 
conducted off the employer’s prem- 
ises, nor does it extend to activities 
such as repairing personal equip- 
ment on the employer’s premises. 


According to the principles of adju- 
dication, each case is examined on 
its own merits. 


Leaving the Province 


If a worker (who is receiving or is 
entitled to receive compensation 
benefits) plans to leave Ontario, 
the WCB must be notified in order 
that a medical examination and/or 
















assessment can be conducted by 
Board medical staff to determine: 


m the nature and extent of the in- 
jury, 


m the need for medical treatment 
in Ontario, 


@ whether or not the worker is 
medically fit to leave Ontario, 


m the anticipated duration of tem- 
porary disability 


—if less than 8 weeks, a lump 
sum payment of benefits is 
issued prior to departure, 

—if more than 8 weeks, bi- 
weekly payments will be 
mailed for the duration of the 
disability. 


If it is evident that the worker’s 
injury will result in a permanent 
disability, a pension award based 
on an estimate of the impair- 
ment will be processed 
according to current policy 
and procedures. 





= In situations where 
sw evaluating the extent of 
va permanent disability is 
not considered practical 
prior to the worker’s return 
to his homeland, future medical 
evidence submitted by the worker’s 
attending physician may be used or 
the Board may finance the work- 
er’s return trip to Ontario for as- 
sessment. 


Failure to Notify the Board 


When a worker leaving Canada to 
resume permanent residence else- 
where does not notify the Board, 

no further action will be taken in 

his claim. 


If the worker requests a review of 
his entitlement in the future, he 
must make himself available for 
examination and/or assessment by 
the Board in Ontario, at his own 
expense. 


(Source: Claims Services Division 
Manual pages 22 - 25) 


A-Weighted Sound Levels from 
Familiar Sources 


At a Given Distance 
From Noise Source 


50 mp siren (106’) 


Jet takeoff (200’) 


Riveting Machine 
Cutt—off Saw 


Pneumatic Peen Hammer 


Textile Weaving Plant 
Subway Train (20’) 


Pneumatic Drill (50’) 
Freight Train (100’) 


Vacuum Cleaner (10’) 
Speech: (1) 


Large Transformer (200’) 


Soft Whisper (5’) 


Threshold of Hearing 
Youths 


Environmental 


Casting Shakeout Area 


Electric Furnace Area 


Boiler Room 
Printing Press Plant 


Tabulating Room 
Inside Sport Car (50 mph) 


Near Freeway (auto traffic) 
Large Store 


Accounting Office 


Private Business 
Light traffic (100’) 
Average Residence 


Min Levels Residential 
Areas in Chicago at Night 


Studio (Speech) 


Studio for Sound Pictures 


(Source: Health Effects Document for Noise - Ministry of Labour.) 











Stages of 
Noise-Induced 
Hearing Loss 


Hearing loss (dB) 
0 

10 

20 

30 


40 
50 
60 
70 
80 


90 
500 1000 2000 3000 4000 6000 


Frequency (Hz) 


Normal good hearing 


Early stages of noise- 
induced impairment 


Later stages of impair- 
ment showing loss 
spreading to other 
frequencies 


Later stage after long 
exposure 


(Source: Health Effects Document 
for Noise - Ministry of Labour.) 
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Should We Pay? 





Wie delivering a load of goods 
to a client, an employee 

of a trucking company witnessed a 
car veer out of control, flip over 
and land on the grassy shoulder. 
The truck driver pulled over to the 
side of the road, and rushed over 
to help the driver of the car. As 
he pulled the driver out of the car, 
the truck driver injured himself. 
Should he be entitled to workers’ 
compensation benefits? 


A night elevator repair man sus- 
tained burns when he left the 
building in which he was working 
to fight a fire in an adjacent build- 
ing. He was the first to spot the 
danger and alone in his efforts. 
This worker prevented what could 
have been a devastating and costly 
fire. Should he be compensated 
for his injuries? 


You are going through the top 
drawer of your four—drawer filing 
cabinet. Suddenly, it falls on top 
of you. A colleague runs to your 
rescue, lifts the cabinet, only to 
drop it and smash some bones in 
her right foot. You are bruised, 
she has to keep off her foot for a 
few weeks. Should she receive 
compensation benefits? 


Acts of Heroism, Rescue, 
and Goodwill 


As reported in the May issue of 

Policy Report, the Board is giving 
“consideration to the development 
of adjudication criteria for injuries 
sustained while performing acts of 
heroism, rescue, and goodwill dur- 
ing the course of employment.” 


The Workers’ Compensation Act 
and Board policy includes coverage 
for people who volunteer or are 
conscripted into service for the 
public good. 
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For example, a volunteer firefighter, 
or anyone requested by a fire chief 
to aid the municipal volunteer bri- 
gade is considered an employee for 
the purposes of the Act. 


At the san.> time, the Act does not 
refer specifically to spontaneous res- 
cue. In addition, the Board does 
not have a formalized policy for 
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workers who are injured while being 
a good samaritan during the course 
of their employment. The crux of 
the issue is to determine if and how 
an injured rescuer might satisfy the 
Act’s criteria to establish “arising 
out of and during the course of 
employment.” 


The question of how a rescue might 
be viewed as part of employment is 
complex and indeed, raises another 
fundamental question: does a good 
samaritan’s actions in the work- 
place merit protection under the 
Workers’ Compensation Act? 








The New Strategic Policy and 


Analysis Division 





Te origins of the WCB’s new 
Strategic Policy and Analysis 
Division (SPAD) can be traced to 
1980. At that time Professor Paul 
Weiler of Harvard University was 
appointed by the Ontario govern- 
ment to review its workers’ 
compensation system. Weiler’s 
mandate was a broad one and 
included making recommendations 
about decision—making procedures 
of the Workers’ Compensation 
Board. 


Professor Weiler made two recom- 
mendations that led to major 
changes in worker’s compensation 
in Ontario. The first was to intro- 
duce a corporate Board of Direc- 
tors comprised largely of external 
individuals, chosen to represent the 
views of workers, employers and 
other interest groups. The second 
recommendation was to establish 
an independent specialist tribunal 
to review appeals of WCB deci- 
sions. 


These recommendations became 
part of Ontario’s workers’ compen- 
sation system with the passing of 
Bill 101 in 1984. 


The new legislation provided for 
the establishment of the Workers’ 
Compensation Appeals Tribunal 
(WCAT). The Tribunal is respon- 
sible for hearing and determining 
all appeals of WCB decisions with 
respect to the provision of health 
care, vocational rehabilitation, or 
entitlement to compensation, 
employer assessments, penalties and 
transfer of costs. The legislation 
also established a new Board of 
Directors, which in addition to the 
WCB Chairman and Vice—Chair- 
man of Administration, consists of 
up to nine part-time external 
members representative of employ- 
ers, workers, professional people 
and the public. 


Professor Weiler was aware that the 
establishment of these new bodies 
would result in significant new de- 
mands on the WCB. In his view, 
the WCB’s Board of Directors 
would function as the highest policy 
making body within the scope of 
the Workers’ Compensation Act. 
To assist the Board of Directors in 
making the judgements required of 


continued on back page 
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Directors and advocacy groups. 


in order of priority. 


issue. 


Policy Projects 


Apportionment of Costs 


* Review of Section 122(8) of the 
Workers’ Compensation Act to de- 
termine advisability of apportioning 
costs of industrial disease claims. 


Attendance Allowance 


« Review of priority issues con- 
cerning allowances paid to perma- 
nently totally disabled workers. 
[Section 52(1) (c)] 


Causation 


# Exploration of general principles 
of medical and legal causation in 
workers’ compensation law in terms 
of the following concepts: 


# “arising out of and in the 
course of employment” 
[Section 3(1)] 

# “results from” 

[Sections 40(1), 45(1)] 


» “disablement arising out of 
and in the course of employ- 
ment” [Section 1(1)(a) (iii) ] 


POLICY UNDER REVIEW 


Much of the work tackled by the Policy and Program Development 
Department (PPDD) is generated through issues raised by internal and 
external Workers’ Compensation Board (WCB) clients. For example, 
issues or policies for evaluation or review are filtered through to PPDD 
from WCB operating areas and senior management, the WCB Board of 


To some extent, the department’s workplan has been highlighted through 
the Policy Under Review feature of Policy Report. However, space 
restrictions have prevented the printing of a complete list of PPDD’s 
activities. This issue highlights the immediate workload and scope of the 
department’s projects. However this list is not carved in stone. Fast— 
breaking issues can and often do make shifting of priorities necessary 
resulting in some projects being put on hold. 


Please note that the policies or issues are listed in alphabetical order, not 


The regular Policy Under Review feature will continue in the next 


















Chronic Pain Disorder 


=» Ongoing review of experience 
with interim Chronic Pain Disorder 
policy. 


# Ongoing monitoring of chronic 
pain literature. 


Demerit System 


# Review of administrative criteria 
used to determine exemptions 
from penalties levied against em- 
ployers whose accident frequency 
and costs are higher than the 
average for their industry [Section 
91(7)]. 


Direct Deposit 


» A review to determine the most 
effective available means to admini- 
ster the WCB’s new payment 
service (electronic transfer of funds 
or direct deposit) now being offered 
to people who receive permanent 
partial disability benefits, survivors, 
and health care and treating 
agencies. 


Disaster Fund 


» This fund, established following 
1954’s Hurricane Hazel, assists 
employers in paying for claims aris- 
ing from a disaster which could 
unfairly burden employers [Section 
108 (2) ]. 


» A review to define ‘disaster’. 


External 
Consultation 


= Reconsideration of the current 
strategy to address issues that have 
arisen as the consultation program 
continues to develop. 


Fibromyalgia 


= Development of a policy on the 
compensation of work-related 
claims where the diagnosis is 
fibromyalgia or any related term/ 
condition. 


Funeral Expenses 
and 
Transportation 


» A review of the current maxi- 
mum allowance for funeral ex- 
penses on fatal claims. 


Good Samaritan 


» Consideration is being given to 
development of adjudication crite- 
ria for injuries suffered while per- 
forming acts of heroism, rescue 
and goodwill during the course of 
employment. 


Health Care 
Outside Ontario 


« A review of the WCB’s responsi- 
bility to oversee the provision and 

payment of out—of-province health 
care. 


Incarcerated Workers 


# Determination of the impact of 
incarceration on entitlement to 
benefits under the Act. 
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Issue in Dispute 


« The development of guidelines 

and criteria for workers and em- 

ployers seeking access to workers’ 
files [Section 77]. 


Merit System 


= Development of a merit system 
for employers who have instituted 
an effective program to prevent 
workplace accidents/disease 
[Section 91(6)]. 


Minors’ Wage Basis 


= A review of current policy and 
procedures governing establishment 
and application of a minor’s wage 
basis under Section 25 of the Act. 


Personal Coverage 


« A review of eligibility require- 
ments for personal coverage under 
Section 11. 


Prosecutions 


« A general review of the Board’s 
policy and practice with respect to 
prosecution for offences under the 
Act. 


Rehabilitation 
Assistance 


= Review of Board policy and 
practice to ensure consistency with 
the Board’s new Vocational Reha- 
bilitation Strategy [Section 54]. 


Retirement/Resthomes 


= Review of all aspects of the in- 
dustry to determine the possibility 
of mandatory inclusion as Schedule 
1 employer [Section 91]. 


Returns of Accident Report 


# Review of WCB policy and prac- 
tice with regard to late filing of 
accident reports by employers 
[Section 121]. 


Serious and Willful 
Misconduct 


# General review and assessment of 


Board policy and practice with re- 
spect to Section 3(7) of the Act. 


® Definition of ‘serious and willful 
misconduct’. 


Successor Companies 


» A review of the issues surround- 
ing instances where there is an in- 
heritance of assessment liabilities by 
a successor employer when a busi- 
ness is sold or changes owners. 


Temporary Total Disability 


» A general review of policies, 
guidelines, and practices relating to 
Section 40 of the Act. 


® Section 40(2) (b) 
¢ review of definitions of terms to 
ensure approach is consistent 
with the WCB’s new vocational 
rehabilitation strategy. 


» Assessing Temporary Disability 
¢ definition of temporary 
disability; 


¢ description of the difference 
between temporary total and 
temporary partial disability; 


¢ determination of evidence re- 
quired to assess temporary 
disability and who should make 
that decision. 


Transmitting Payroll 


# Review of penalties levied under 
Sections 97 and 115 for failure to 
forward employer’s statement of 
payroll. 


Vibration—Induced 
White Finger Disease 


# Preliminary research on the latest 
medical findings and scientific data 
to determine if a review of the 
Board’s policy and practice on this 
disease is warranted. 


Worker/Independent Operator 


e A study of Section 1(1)(m), 
1(1)(z) to update criteria used to 
distinguish a ‘worker’ from an ‘in- 
dependent operator’ for purposes 
of assessment and compensation. 
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New Strategic Policy and 


Analysis Division 
continued from front page 


them, and to address issues of 
general law and policy raised by 
WCAT decisions, new analytical 
capabilities were required within 
the WCB. As Weiler stated: 


“...what is needed is a small 
corps of people with the time 
and capacity to tackle a prob- 
lem (facing the WCB) - to 
analyze its component parts, get 
the views of the operations 
about current problems, investi- 
gate alternatives being tried or 
proposed elsewhere and formu- 
late the pros and cons of each 
for the Corporate Board to 
consider. As and when a spe- 
cific initiative is adopted by the 
board, this same secretariat 
should be able to design or 
commission a systematic study 
of its impact.” 


Reshaping Workers’ 
Compensation for Ontario 
(1980) p. 131. 


In partnership with the new Policy 
and Specialized Services Division 
(P&SS), SPAD is a direct response 
to this latter recommendation. 
Reporting to Vice-President 
Robert Coke, the division consists 
of seven branches which, together, 
provide the WCB with the capabil- 
ity Weiler saw as necessary with 

a reformed workers’ compensation 
system. 


Through its branches, SPAD is able 
to co-ordinate major research, 
analysis and evaluation activities, 
and to develop and communicate 
strategic policies which are legally, 
economically and actuarially sound: 


# General Counsel’s Office 

— acts as counsel to WCB before 
WCAT and the courts and provides 
legal support with respect to policy 
review and development, statutory 
interpretation and amendments, 


® Board Secretary — provides 
professional corporate records, 
information, secretarial, and liaison 
services to support Board of Direc- 
tors and Executive Committee in 
their corporate endeavors, 


= Communications — promotes the 
programs and policies of the Board 
via communications plans and 
strategies, 


#® Board Actuary — provides com- 
prehensive actuarial services to 
support the Board’s strategic pol- 
icy development processes and to 
ensure that the benefit programs 
for its employees are financially 
sound. Establishes and maintains 
capacity to analyze impact of 
changes in strategic factors on 
overall workers’ compensation sys- 
tem in Ontario, 


Strategic Policy and Analysis Division 


Vice-President, 
Strategic Policy & 
Analysis Division 


Board 
Secretary 


Research 
& 
Evaluation 


Communi 
-cations 


Actuarial 
Services Policy 


General 
Counsel 


Divisional 
Budget, 

Systems 

& Support 


Strategic 





= Research and Evaluation — 
assists senior management of WCB 
in evaluation of programs, trends, 
strategies and plans, which have 
been, or are about to be intro- 
duced by the WCB, 


™ Strategic Policy Branch — es- 
tablishes and maintains capacity for 
research, analysis and advice on 
strategic policy issues facing the 
WCB, from economic and public 
interest perspectives. Provides in- 
formed estimates of future behavior 
of external factors (eg. inflation, 
structure and growth of labour 
force, accident rates) which are of 
strategic importance to workers’ 
compensation system in Ontario, 


# Divisional Budget, System & 
Support — participates with Divi- 
sional and MIS staff in develop- 
ment and maintenance of business 
systems and data bases required by 
the Division — delivers business 
systems services through collabora- 
tive process of advice and consulta- 
tion, and in accordance with 
priorities established by Divisional 
management and the MIS Steering 
Committee — responsible for 
co-ordinating preparation of 
branch budgets and assisting 
branch needs in management of 
their budgets. 


POLICY REPORT 


Policy Report is published by the 
Policy and Program Development 
Department of the Workers’ Com- 
pensation Board. Where opinions 
are expressed, they are those of 
the Department and do not repre- 
sent the official position of the 
WCB. 
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Jean d’Agenais, Editor, 
Policy Report, 

Policy and Program 
Development Department, 
Workers’ Compensation Board, 
22nd Floor, 

2 Bloor Street East, 

Toronto, Ontario, M4W 3C3. 
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| — Improving Workplace 
Health and Safety 


mproving health and safety in 

Ontario workplaces is the goal of 
a two year pilot project approved 
and announced in December 1987 
by the Workers’ Compensation 


Board (WCB). The purpose of the 
project is to provide employers with 
financial motivation for maintaining 
safe and healthy work environ- 
ments by levying additional assess- 
ments against employers who lack 
health and safety programs, who 
have not taken sufficient precau- 
tions for the prevention of acci- 
dents, or who do not comply with 
the Province’s first aid regulations. 


Section 91(4) of the Workers’ Com- 


pensation Act is the catalyst for this 
| preventative action project which 

| will have short and long term bene- 
fits for employers, employees, and 
for the compensation system as a 
whole. 


Workplace Evaluation 
Criteria 


| The criteria for evaluating work- 

| place health and safety were devel- 
oped with the full cooperation of 

| the Ministry of Labour, and with 

' considerable input from exemplary 
| employers, labour and management 
| representatives, and the Safety As- 
sociations. 


The health and safety criteria which 
will be used to evaluate the 
workplace fall into the following 
categories: 


| @ Health and safety program 
| policies and procedures 


@ Health and safety program 
development 


@ Health and safety program 
implementation 


' @ Health and safety program 
promotion/communication. 


The 91(4) Program 


From the 190,000 firms in Ontario, 
500 workplaces have been 

targeted for evaluation. These 
were selected on the basis of their 
accident cost and frequency 
records and occupational health 
and safety history. 


Step 1: 


Prior to evaluation, the WCB will 
notify targeted employers in writ- 
ing as to the reasons the company 
has been selected. Information 
on the criteria, by which the 
workplace will be evaluated, will 
be submitted at the time of 
notification. 


Step 2: 

Following notification, WCB staff 
will visit the worksite and, along 
with company management and 
workers’ representatives, evaluate 
the worksite. 


Step 3: 


WCB staff will prepare a report 
indicating what improvements are 
necessary and will establish a spe- 
cific time frame during which the 
employer will take corrective ac- 
tion. In addition, the Board will 
direct the employer to sources of 
assistance through the Board’s 
Integrated Service Units, Safety 
Associations, and the Ministry of 
Labour. 
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Step 4: 


At the conclusion of the agreed 
upon time period for remedial 
action, Board staff will revisit the 
employer and re-evaluate the 
workplace using the same criteria. 


If remedial action was taken to 
correct all the workplace health 
and safety problems reported, no 
penalties will be levied. 


If the employer still fails to meet 
evaluation standards, 


Step 5: 


The WCB will levy a percentage 
increase on the employer’s base 
assessment rate. Percentage 
increases can range from 10 to 75 
per cent, depending on the degree 
of non-compliance with the evalu- 
ation criteria. The maximum 
penalty for any single assessment 
is $100,000. 


Prevention is recognized as the key 
to reducing the human and 
economic costs associated with 
workplace accidents and injuries. 
The 91(4) workplace health and 
safety pilot project is a WCB initia- 
tive which, with the cooperation of 
interested parties, can reduce the 
costs associated with a disregard 
for the health and safety of the 
workplace. 


WCB Bilingual Lexicon 


Available to Public. 
See page 4 for details. 








For more information on the WCB’s workplace health and- c-niety pilot 


project, contact: 


Stephanie Hennessy, Project Co-ordinator NS “Y b.\\ 


Workers’ Compensation Board 
2 Bloor Street East 


Toronto, Ontario, M4W 3C3 (416) 927-4237. | 


\\ Se 
\\ = 











Section 54 Policy Changes Announced 





Schedule 1 & 
Schedule 2 — See 
Did You Know 
insert on page 3. 


Bocas 


: On April 15, 1988, the 

: Workers’ Compensation 

3 Board publicly distributed 
a consultation paper 

7 entitled Vocational 
Rehabilitation Strategy. 
Additionally, the imple- 
mentation strategy was 
announced to the public, 
on July 11, 1988, via the 

7 document, News Release. 

ea Copies of these documents 

Ei are available upon request 

e4 from the Communications 

f] Branch. 





piapeierannninnt rere ieee eee 
4 The Special Rehabilitation 

7 Assistance Program to Remove 
Employees from the Hazards 
of Industrially Generated 

1 Diseases — This program, 

Fy approved on June 15, 1977, 

7 provides compensation for 

7 workers exposed to asbestos, 
silica, and radiation. For more 
information, refer to the Voca- 
tional Rehabilitation Division 
manual, documents 05-01-02 
4 through 05-01-04. 














RRR RRR 
4 Maintenance allowance — 
4 The term used to describe 

the compensation received 


7 by workers participating in 
7 vocational rehabilitation 
EW programs. 





GQ cation 54 of the Workers’ 
Compensation Act is the pri- 
mary section governing vocational 
rehabilitation. It states: 


“To aid in getting injured work- 
ers back to work and to assist 
in lessening or removing any 
handicap resulting from their 
injuries, the Board may take 
such measures and make such 
expenditures as it may deem 
necessary or expedient and the 
expense thereof shall be borne, 
in Schedule 1 cases, out of the 
accident fund and, in Schedule 
2 cases, by the employer indi- 
vidually and may be collected 
in the same manner as 
compensation or expenses of 
administration.” 


At its meeting on Thursday, 
September 8, 1988, the Board of 
Directors approved a number of 
Section 54 policy revisions, most 
of which flow from a fundamental 
principle in the new vocational 
rehabilitation strategy that voca- 
tional rehabilitation decisions must 
be separated from decisions on 
entitlement to compensation. 


On September 22, 1988, Henry 
McDonald, the Executive Director 
of the WCB’s Policy and Program 
Development Department re- 
viewed the policy modifications 
with an audience of external 
stakeholders. Changes are effec- 
tive January 1, 1989. However, 
workers on Vocational Rehabilita- 
tion programs in effect prior to 
January 1, 1989, and workers re- 
ceiving benefits under the Special 
Rehabilitation Assistance Program, 
will not be affected by the 
changes. 


All maintenance allowances 
will be paid under section 
40 and/or section 45 

(as applicable). 


Current Practice: If an injured 
worker is entitled to compensation 


benefits, these benefits are paid 
under section 40 and/or section 
45. However, when the worker 
begins a rehabilitation program, 
the practice has been to transfer 
benefit payments from the com- 
pensation payment system to the 
rehabilitation payment system 
administered under section 54. 
This practice of transferring 
payments will cease at year end. 


This policy change will result in a 
number of advantages. It will: 


— reassure the injured worker that 
the caseworker does not have a 
“conflict of interest” between 
matters of entitlement and 
rehabilitation, 


— free the rehabilitation case- 
workers from making entitle- 
ment decisions, 


— minimize the possibility of dis- 
ruption of income maintenance 
cheques to the worker when 
transferring to a rehabilitation 
program, and, 


— simplify administrative 
procedures. 


While caseworkers will no longer 
be making decisions on entitle- 
ment to compensation, there will 
continue to be cooperation 
between adjudicators and case- 
workers because of their close 
proximity in the Integrated Service 
Units. 


Payment of maintenance 
allowance in excess of 
temporary total benefits 
will be discontinued. 


Current Practice: To provide in- 
centives for workers and employers 
to participate in training-on-the-job 
programs, the Board’s practice, in 
certain instances, has been to pro- 
vide workers with more mainte- 
nance allowance than they would 
receive on temporary total dis- 
ability benefits or on pension plus 
temporary supplement. 








These situations are when: 


®@ a collective agreement requires a 
wage level higher than the 
amount of the worker’s benefit 
rate.0r, 

e the training-on-the-job employer 
pays a wage higher than tempo- 
rary total benefits. 


As of January 1, 1989, the Board 
will be paying maintenance allow- 
ance under sections 40 and 45, 
whether an injured worker is on a 
rehab program, or totally dis- 
abled. Since these sections do 
not permit payments in excess of 
temporary total benefits, the cur- 
rent practice will be discontinued. 


The employer’s share in 
training-on-the-job place- 
ments must equal at least 
50% over the term of the 
placement. 


Current Practice: As an incen- 
tive for employers to hire or 
re-hire injured workers through 
training-on-the-job programs, the 
Board’s practice has been to 
share the wage portion of the 
costs with the employers. Reha- 
bilitation caseworkers have some 
latitude in negotiating the em- 
ployer’s and the Board’s cost 
sharing arrangements in specific 
placements. Typically, during 
the first 3 month training phase 
an employer might pay 25% of 
the costs and the Board 75%, 
with the employer’s portion in- 
creasing as the training program 
progresses. However, the lack 
of a policy which specifically out- 
lines the percentages leaves the 
way open to inequities in employ- 
ers’ cost sharing arrangements. 


While caseworkers will still have 
the flexibility to negotiate with 
prospective employers the percent- 
age paid by each party during 
each phase of the training 
program, the new policy clearly 
states that the employers and the 
Board pay an equal share of the 


worker’s wages over the 

entire term of the placement. 
Prior to placement in a suitable 
vocational rehabilitation program, 
an assessment phase usually takes 
place. The WCB will continue to 
pay the full costs of the assess- 
ment phase. 


As of January 1, 1989, all 
vocational rehabilitation 
costs will be included in 
accident employers’ cost 
statements, resulting in 
their inclusion in penalty 
assessments and experi- 
ence rating. 


Current Practice: Section 54 
rehabilitation costs are not 
included in experience rating 
and penalty assessments. While 
this practice has been viewed as 
an incentive for vocational reha- 
bilitation, the Board now believes 
that “charging” the accident em- 
ployer individually with the costs 
of rehabilitation offers a better 
and more equitable incentive. 
The reasons are: 


1) Including vocational rehabilita- 
tion costs in experience rating 
and penalty assessments more 
accurately reflects the real 
cost of the claim. 


2) The current system allows 
vocational rehabilitation costs 
to be “buried” in the costs of 
the rate group rather than 
making individual employers 
accountable through experi- 
ence rating. 


3 
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Inclusion of these costs may 
be an incentive to accident 
employers to reinstate and 
rehire their injured workers. 
By rehiring or reinstating in- 
jured workers, employers can 
now achieve better control of 
their costs; they avoid the 
risk of being financially re- 
sponsible for other potentially 
more expensive rehabilitation 
alternatives. 


Did You Know... 


The Workers’ Compensation Act 
applies to approximately 90% of 
Ontario workers. The employers 
in Ontario that have compulsory 
coverage under the Act are 
described in Schedules 1 and 2 
(Regulation 951). Under Section 
75 of the Act, the Board has the 
authority to determine, in accor- 
dance with Regulation 951, 
whether a specific industry 
belongs in either of the two 
schedules. 


Schedule 1 


Schedule 1 employers currently 
fall into 27 classifications, en- 
compassing 109 rate groups, with 
each rate group contributing to 
its specific accident fund. Indi- 
vidual employers pay annual as- 
sessments according to their rate 
group, the type of business, and 
the assessable (gross) payroll of 
their workers. 


Schedule 1 employers are not 
eligible to transfer to 
Schedule 2. 


Schedule 2 


Although many large employers 
fall under this schedule, they 
number less than 1% of the 
employers reporting to the Board. 
They include railways, telephone 
and telegraph companies, munici- | 
palities, school boards, the 
Crown, etc. The system which 
applies to these employers is one 
of individual liability. These 
employers pay the total costs of 
compensation, medical, and 
vocational rehabilitation benefits 
for their injured workers. Pay- 
ments are usually made out 

of deposits kept by the Board 
for each employer. An admini- 
stration fee, based on total 
benefit payments, is charged to 
Schedule 2 employers. 


Schedule 2 employers may apply 
for transfer to Schedule 1, sub- 
ject to Board approval. 


Sources: 

WCB Employer Assessment manual, 
documents 02-01-01 and 02-01-08 
and Guide for Completing the 
Employer’s Statement of Payroll. 











Fibromyalgia/ Chronic Pain 


Disorder 


Q: October 7, 1988, the WCB 
Board of Directors adopted a 
resolution that injured workers 
diagnosed as having fibromyalgia 
syndrome will be considered for 
benefits under the Board’s interim 
Chronic Pain Disorder policy, which 
became effective July 3, 1987. 


The diagnostic criteria, cause, and 
treatment of fibromyalgia syndrome 
remain controversial. 


However, most medical specialists 
agree that it is not unreasonable to 
consider fibromyalgia syndrome as a 
variant of chronic pain syndrome. 
The lack of objective findings, 
despite constant chronic subjective 
complaints, is clearly consistent with 
the findings among patients with 
chronic pain syndrome. Moreover, 
the most successful treatment 
modalities are substantially the same 
for both. 


The WCB Bilingual 
Lexicon is Available to 
the Public! 


It is now possible to purchase the 
Bilingual Lexicon of the Workers’ 
Compensation Board. This 
lexicon contains approximately 
1,800 terms and their equivalents 
drawn from Board operations. 

As these terms are not usually 
found in general bilingual 
dictionaries, the WCB Bilingual 
Lexicon is definitely a useful 
reference tool. 


If you would like a copy of the 
Lexicon, please send your pre- 
payment by cheque or money 
order in the amount of $20.00, 
payable to: 


Workers’ Compensation Board 
Account: 4711-62901 


Address: 

Workers’ Compensation Board 
Training & Information Branch 
22nd floor, 2 Bloor St. East 
Toronto, Ontario 

M4W 3C3 


Attn: Usha Kapoor 
Phone: (416) 927-4941 


Please allow 3 to 4 weeks for 
delivery. 


Le Lexique bilingue de 
la CAT est maintenant 
disponible! 


On peut a présent se procurer le 
Lexique bilingue de la Commission 
des accidents du travail. Ce lexi- 
que contient environ 1 800 termes, 
avec leurs équivalents, qui sont 
employés par divers secteurs de la 
Commission. Comme on ne 
trouve pas nécessairement ces 
termes dans des dictionnaires 
bilingues généraux, le Lexique 
bilingue de la CAT est un outil de 
référence indispensable. 


Si vous désirez un exemplaire de 
ce lexique, veuillez envoyer un 
paiement anticipé de 20,00 $, par 
chéque ou mandat payable a 
lordre de : 


Commission des accidents du 
travail 


Compte : 4711-62901 


Adresse : 

Commission des accidents 

du travail 

Direction de la formation et de 
V’information 

22© étage, 2, rue Bloor Est 
Toronto (Ontario) 

M4W 3C3 


a/s de M™© Usha Kapoor 
Tél. : (416) 927-4941 


Veuillez prévoir de 3 a 4 semaines 
pour la livraison. 








Attention Subscribers 


to 
Policy Report 


To ensure you receive each issue, 
and to keep our mailing costs 
down, we need to keep our 
distribution system up-to-date. 
Please submit changes to your 
mailing address to: 


Usha Kapoor 

Manuals Distribution Specialist 
Policy Publications — Training 
and Information Branch 
Workers’ Compensation Board, 
22nd Floor 

2 Bloor Street East 

Toronto, Ontario, M4W 3C3 
(416) 927-4941 


Subscriptions to Policy Report are 
free on request to this address. 


Policy Under Review 


A complete listing of policies 
under review by the Policy and 
Program Development 
Department was published in 


Policy Report Vol. 1, No. 4. As 
there have been no new initiatives 
undertaken since that edition, the 
“Policy Under Review” feature 
will resume in the new year. 





— POLICY EP OLR 


Policy Report |s published by the 
Policy and Program Development 
Department of the Workers’ 
Compensation Board. Where 
opinions are expressed they are 
those of the Department and do not 
represent the official position of the 
WCB. 













Comments or inquiries should be 
addressed to: 











Jean d’Agenais, 
Editor, Policy Report, 

Policy and Program 
Development Department, 
Workers’ Compensation Board, 
22nd Floor, 

2 Bloor Street East, 

Toronto, Ontario, M4W 3C3. 
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he WCB Board of Directors 

recently approved a policy to 
pay interest on delayed benefit 
payments. The effective date of 


this new policy will coincide with 
_ the implementation of the new 





_ advanced. 
| will not be affected by any unem- 





computerized worker benefit system 
(WBS), which features the neces- 
sary component for calculating this 
type of payment. 


| Recognizing that delayed payments 

' erode the dollar value of benefits, 

| and that workers, through necessity, 
' must bear the costs of alternate 

| financial arrangements, this new 

| policy will ensure that workers 
receive the full value of their com- 


pensation benefits. 


If, pending a benefit payment, a 


worker receives an advance from 
the accident employer, interest will 
not be paid on the amount 

In addition, calculations 


ployment insurance or social assis- 


| tance benefits received pending a 


WCB payment. 


Interest payments will be charged 


against an administrative account 


_and not applied to the employer’s 
_ Accident Cost Statement. 


Interim Policy Pending WBS 
Implementation 


Pending total implementation of the 
WBS, an interim policy became 
effective January 6, 1989. The 
interim policy provides interest pay- 
ments on delayed benefit payments 
associated with Hearing Officer or 
WCAT reversals of WCB adjudica- 
tion decisions. 


Under this interim policy, entitle- 
ment to interest is granted on bene- 
fits which the worker should have 
received up to the date of the 
Hearings Branch or WCAT 


GHARERO RI 


Board Pays Interest On 
Delayed Benefits 


reversal, but the decision reversal 
must have occurred on or after 
January 6, 1989. 


Interest is paid: 


¢ from the date of the first stan- 
dard payment due date, or 
January 6, 1989, whichever is 
later 


* to the payment issue date for 
the back benefit payments relat- 
ing to the reversal. 


If a decision reversal affects more 
than one type of benefit payment, 
interest on each benefit payment 
will accrue from each “standard” 
due date on or after January 6, 
1989. 


The standard payment date for 
temporary compensation benefits is 
every two weeks from the date of 
disability, while pension benefits 
are due the first of each month 
after the date of entitlement. 


The Board will be using the same 
approach used in the courts under 
the Courts of Justice Act. More 
specifically, the interest rate to be 
employed will be equal to the Bank 
Rate set by the Bank of Canada 
(rounded up to the nearest whole 
number) plus one percent. Inter- 
est payments will be calculated on 
the basis of simple interest, with no 
compounding. 





Commutation of Pensions 


Policy Under Review 


INSIDE this issue of POLICY REPORT... 


Board Pays Interest On Delayed Benefits 
Workers’ Benefit System Policy Issues 


New Adjudication Strategy Announced 
Guidelines Approved for Supplements to Part-Time Workers 
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New Adjudication 
Strategy ... 


On Thursday, May 4th, 1989 the 
Board of Directors approved the 
general direction of the new 
Adjudication Strategy. The 
strategy, focused on meeting client 
needs for prompt, correct and 
consistent entitlement decision- 
making, will introduce changes to 
the practice and management of 
adjudication at the Workers’ 
Compensation Board. 


Highlights of the new strategy in- 
clude: 


¢ Case Assistants, helping Adjudi- 
cators and other operating area 
staff with clerical tasks, simple 
enquiries and other duties; 


a Case Co-ordination 

program, in which supervisory 
staff will have greater responsibil- 
ity in the handling of unusually 
complex cases; 


a comprehensive system of 
Cyclical Case Review offering 
Adjudicators expert technical 
assistance in difficult cases; 


refinements to the current system 
of specialized adjudication to en- 
sure that initial and recurrence 
claims receive improved atten- 
tion; and 


* a new program of performance 
standards and quality assurance. 


For more details, see page S. 
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Workers’ Benefit System 


Policy Issues 


major project to redesign and 

upgrade the Board’s benefit 
payment system is about to begin 
with implementation of a pilot 
program in the Toronto West 
Integrated Service Unit. The 
Workers’ Benefit System (WBS) is 
an on-line payment system for com- 
pensation and pension benefits 
designed to totally replace the exist- 
ing system. Conversion activities 
will be starting during the fourth 
quarter of 1989 and continuing into 
the new year. 


The major objectives of the new 
system are to: 


* consolidate the current processes 
used for payment of benefits 


improve the speed of payment 
processing 


reduce errors 


automate complex payment 
calculations, and 


improve the level of client 
service. 


In planning the new system, the 
WBS Implementation Team identi- 
fied several operating policies 
requiring review in light of the pro- 
posed changes. These policies were 
referred to the Operational Policy 
Branch for review, and as a result, 
a number of changes in the 
methods used to calculate and/or 
issue payments have been approved. 


The following policies have been 
modified as a result of the introduc- 
tion of the WBS Project. 





Statutory Maximum Amount Of 
Average Earnings 





When determining the amount of 
temporary partial disability or sup- 
plementary pension benefits, the 
Board must apply the maximum 


amount of average earnings as stipu- 


lated in section 41 of the Workers’ 
Compensation Act. If the worker’s 
pre-accident earnings exceed this 


iw) 


maximum, the compensable wage 

loss is reduced using a formula that 
has been in use by the Board for a 
number of years. This formula has 
been modified to ensure that the 

calculations will now be more con- 
sistent with the wording of the Act. 





Lost Time For Medical 
Examinations And/Or Repair Of 
Artificial Appliances 


The Board’s practice was to com- 
pensate workers who were required 
to be absent from employment for 
reasons related to a compensable 
injury, for up to one full day of lost 
wages at the rate of 100% of gross 
salary. The same rate of compen- 
sation for lost wages applied in 
cases where a worker was absent 
from work for up to one week for 
repair or replacement of an artificial 
appliance. These payments were 
considered a health care benefit 
(section 52 of the Act). Since 
section 52 does not authorize this 
sort of payment, and 100% of gross 
earnings was out of line with the 
Act’s general scheme of benefits, 
compensation for lost wages will 
now be paid as a temporary total 
disability benefit (90% of net aver- 
age earnings) in accordance with 
section 40(1) and other relevant 
provisions of the Act. 





100% Maximum For Multiple 
Permanent Disabilities 





To date, multiple permanent 
disabilities rated under section 
45(1) of the Act have been limited 
for any individual to a lifetime 
maximum of 100%. A review by 
the Operational Policy Branch 
suggested that the Act does not 
stipulate a maximum and, in fact, 
section 45 regards the permanent 
disabilities in different claims as 
separate entities. Therefore, the 
practice of limiting multiple perma- 
nent disability awards to a maxi- 
mum of 100% has been 


discontinued, although the upward 
limit continues to apply in a single 
claim. 


Pension Offset From 
Supplementary Awards 


Temporary pension supplements 
issued under section 45(5) of the 
Act are calculated by comparing 
pre-accident net average earnings 
against the worker’s estimated, 
projected post-accident net average 
earnings. Section 45(6) has been 
interpreted as limiting the com- 
bined total of the supplement 
award and all permanent disability 
awards to 90% of pre-accident net 
average earnings. 


Legal analysis of the wording in the 
Act concluded that each perman- 
ent disability award (and the 
supplement granted as a result of 
that particular disability) is to be 
treated as a separate entity. 
Therefore, calculation methods 
have been changed so that only the 
permanent disability award directly 
corresponding to the supplement 
will be used in the calculations. 





Payment Of Worker’s 
Temporary Partial Disability Bene- 
fits To Employers 


In situations where a worker 
receives full wages from an em- 
ployer upon returning to a modified 
job, the employer is entitled to 
reimbursement for lost productivity. 
The Board has always reimbursed 
employers based on an estimate of 
the loss of productivity. However, 
following a review of this issue 

an additional approach has been 
recognized. The new practice will 
require that a job value assessment 
be conducted to determine the 
monetary worth of the post-accident 
job. The difference between the 
worth of the post-accident job and 
the worker’s pre-accident earnings 
will represent the amount reim- 
bursed to the employer. 


Either approach may be used by an 
adjudicator, depending on the 
circumstances of the claim. 


| 





| 
Payment Of Travel and 


Accommodation as a Health 
Care Benefit 


‘When a worker has been required 
by the Board to travel in connec- 
tion with health care for a compen- 
sable condition, payments for trans- 
portation and accommodation have 
been considered as health care 
benefits, and paid under section 52 
of the Act. A careful review of 
section 52, however, reveals that 
‘travel and accommodation expenses 
do not fall under the definition of 
health care. 


Section 54, which deals with voca- 
tional and medical rehabilitation, 


does authorize these payments, as 
‘this section allows the Board to pay 


POLICY 


_ Amount of Earnings In Calculation 
of Benefits 


and Repair of Artificial Appliances 


100% Maximum For All Of A 
_ Worker’s Permanent Disabilities 


Pension Offset From Supplementary 
Awards 


—_—— 























| Payment of Worker’s Temporary 
_ Partial Disability Benefits To 
_ Employers 


tion as a Health Care Benefit 


| Frequency of Payment for Clothing 
| Allowance 








_ Utilization of the Statutory Maximum 


Lost Time For Medical Examinations 


Payment of Travel and Accommoda- 


for those services which are neces- 


sary “to aid in getting injured work- 


ers back to work and to assist in 
lessening or removing any handicap 
resulting from their injuries...” .' 


Frequency of Payment For 
Clothing Allowance 


Every year the WCB administers 
thousands of clothing allowance 
awards for workers who are in 
receipt of permanent disability 
pensions and who, due to the 
nature of their disabilities, must 
wear prostheses or braces. In 
1987, approximately 11,000 such 
payments (approximately $6 
million) were processed. 


CURRENT 


benefits reduced in proportion to 
percentage that pre-accident earn- 
ings exceeded statutory maximum 


benefits paid at 100% of gross 
salary 


paid as a health care benefit 


workers limited to a lifetime maxi- 
mum of 100% for aggregate multi- 
ple permanent disability awards 


all pensions included when calcu- 


lating a temporary supplement 


payments calculated using an 
estimate of reduced productivity 


travel and accommodation ex- 


penses paid under section 52 


clothing allowance awards paid 
monthly, quarterly, semi-annually 


Historically, payments have been 
made monthly, quarterly, semi- 
annually or annually under section 
52(3)(b) of the Act. As a single 
large payment is felt to be more 
cost effective and practical for 
both the Board and injured work- 
ers, and because most workers 
prefer annual payments, clothing 
allowance payments will now be 
made annually. Payments will not 
be made automatically. Workers 
will be required to submit an appli- 
cation each year. (Full details will 
be made available to current 
recipients. ) 


1 Workers’ Compensation Act, 
R.S:0. 19803c8539.(s.54; 1982, 
c:61, s.2. 


| SUMMARY OF WBS POLICY CHANGES 


REVISED 


pre-accident earnings deemed 
equal to statutory maximum in 
calculations. Effective April 1, 
1989. 


benefits paid at 90% of net 
average earnings 


paid as temporary total disability 
benefit. Effective April 1, 1989. 


100% maximum for multiple per- 
manent disability awards removed. 
Effective April 1, 1989. 


only the pension directly corre- 
sponding to the supplement 
included in calculations. Effective 
April 1, 1989. 


payments calculated estimating a 
worker’s reduced productivity or 
by deducting the value of the post- 
accident job from pre-accident 
earnings. Effective April 1, 1989. 


travel and accommodation 
expenses paid under section 54. 
Effective April 1, 1989. 


clothing allowance awards paid 
once yearly. Workers to submit 
application each year. Effective 
September 1, 1989. 








Commutation Of Pensions 


Policy Statement 


It is the policy of the Workers’ Compensation Board that compensation 
for permanent disability will normally be in the form of periodic monthly 
payments. The Board may, however, in its discretion, commute, in 
whole or part, such compensation to a worker or to a surviving spouse. 


Approved by Board of Directors, April 3, 1987 
Legislative Authority: sections 26(1), 45(4), Ontario Workers’ 


Compensation Act 


Pp ensions, awarded to workers in 
recognition of a permanent 
disability, are a dependable source 
of income, usually for the lifetime 
of the workers and, in some cases, 
dependents or survivors. A com- 
mutation of a pension, either total 
or partial, is the conversion of all 
or part of the pension into a one 
time, lump sum payment. 


For workers, the decision to 
request a commutation should not 
be made without consideration of 
the long term financial impact, for 
once a commutation has been 
made, the pension will not be 
reconstituted. 


The Board’s concern is the 
importance of an ongoing stream 
of income to the worker: as a 
general proposition, as long as the 
disability exists, so should the 
income stream. 


SECTION 26(1) 


In accordance with section 26(1) 
of the Act, 


“\,.the Board may commute 
the weekly or other periodical 
payments payable to a worker 
or dependent for a lump 
sum...” 


and, pursuant to the policy ap- 
proved by the Board of Directors 
in April, 1987, a commutation 
may be authorized when: 


¢ the commutation is required as a 
new or continuing rehabilitative 
measure intended to enable the 
person to obtain or maintain 
suitable employment by reducing 
the effects of a physical and/or 
psychological disability 


or 


e it is established by medical 
evidence that the person’s finan- 
cial situation is producing a 
disability which is preventing that 
person from obtaining or main- 
taining employment, and where a 
commutation will significantly 
remedy that situation. 


POLICY GUIDELINES 


On March 17, 1989, new policy 
guidelines for the commutation of 
pensions were approved, an over- 
view of which follows. 


Reducing the Effects of 
a Disability 





“Reducing the effects of a disabil- 
ity” means reducing the precise 
limitations imposed by that disabil- 
ity. The phrase can be equated 
with reducing the disability itself. 
For example, a worker with a 
severe back disability suffers from 
a lack of mobility. The use of a 
car reduces the disability because it 
increases the worker’s mobility. 


There must always be a direct link 
between the commutation and the 
reduction of the effects of the 
disability. There need not be a 
direct link between the commuta- 
tion and employment but the 
sequence must be: 


commutation 


reduced 
effects of the 


disability 


employment 





Financial Situation 
Producing a Disability and 
Medical Evidence 


The “financial situation producing a 
disability” does not cover habitual 
financial problems which pre-date 
the compensable accident. It does 
cover financial problems that have 
arisen since the worker’s accident 
that result in a disability. 


“Medical evidence” ordinarily 
means written evidence by a psy- 
chiatrist that the worker’s financial 
situation is producing a disability 
(usually psychological in nature). 
The evidence must indicate that 
the resolution of the financial prob- 
lem will allow the worker to obtain 
employment or maintain an existing 
job. 


As the primary focus of the policy 
is to reduce the effects of the 
disability, commutation requests 
made for purely financial reasons 
do not conform to the intent of the 
policy. For example, requests 
made solely for a home purchase, 
the acquisition of a new business, 
self-employment or emigration do 
not conform to the intent of the 
policy. 








Requests for mortgage liquidation 
and debt reduction may be consid- 
ered when medical evidence has 
established that the worker’s finan- 
cial situation is causing a disability 
(usually psychological). When the 
worker is employed, the disability 


must prevent the worker from main- 


taining employment — perhaps 
because of poor job performance. 


Entitlement Criteria Under 
Section 26(1) 


To comply with the broad 
principles and intent of the policy, 
a request for a commutation must 
also meet all of the following 
criteria. 


¢ It must be intended for a 
specific rehabilitative purpose. 


e Alternative resources must not be 
available for the intended 
purpose. 

¢ It must not jeopardize the appli- 
cant’s ability to meet ongoing 
financial obligations. 


¢ The worker must first be given 
the benefit of the full range of 
vocational and counselling 
services offered by the Board. 


Example #1 


Two workers request commutations 
to purchase cars to drive to their 
place of work 20 miles from home. 
The first worker suffers a hand 
disability. His request would not be 
approved since the car does not 
reduce the effects of the disability. 
The second worker’s disability is a 
fused knee which restricts her 
mobility. Her request could be 
allowed since the mobility provided 
by a car would reduce the effect of 
the disability and enable her to 
accept the job. 


Example #2 


A worker with a back disability 
cannot return to his pre-accident 
employment because of physical 
limitations. 


He requests a commutation to buy 
a skidder to start his own logging 
business. The request does not fit 
within the policy because the 
skidder is essentially a device for 
doing the job and not essentially a 
means of reducing the disability. 


Example #3 


A worker with a back disability 
received a partial commutation 
several years ago and established a 
successful carpet cleaning business. 
She requests an additional commu- 
tation to purchase a new type of 
cleaning tool which would reduce 
the strain on her back. The 
request fits within the policy since 
the tool reduces the physical 
disability. 


Notification to Applicants 


e When a person applies for com- 
mutation under section 26(l), the 
Board must advise the individual, 
in writing, of the requirements to 
be met and of the implications of 
commuting the pension. 


e When a commutation has been 
approved, the Board must inform 
the applicant, by registered mail, 
of the basis on which the 
commutation was granted, and its 
impact on future entitlement. 
The person shall also be in- 
formed that commuted pensions 
will not be reconstituted. 


e When a commutation is denied, 
the Board must advise the appli- 
cant, by registered mail, of the 
reasons for denial and the right 
to object. 


SECTION 45(4) 


Under Section 45(4), a worker 
whose pension rating is 10% or 
less, is entitled to receive a 
commuted pension: 


e unless the worker elects to 
receive periodic payments; 

* except when it is medically 
reasonable to conclude that the 
impairment of earning capacity 
will be increased above 10%; 


e unless the Board determines that 
the payment of a commuted 
pension would not be in the best 
interests of the worker; 


* except when the combined 


permanent disability awards in all 
claims are greater than 10%. 





New Adjudication Strategy 


Announced 


The Workers’ Compensation Board 
has identified the need to review 
the current process of adjudication, 
and in December 1988, established 
the Adjudication Strategy Project 
Team to undertake that review. 
The team’s terms of reference were 
to examine adjudication practices at 
the Board and to identify an 
approach that would optimize the 
efficiency, effectiveness and equity 
of adjudication. 


Workers and employers want adjudi- 


cation decisions to be “right” the 
first time and seek consistent han- 
dling of their claims in order that 
decisions be predictable and fair. 


The goal of adjudication is, there- 
fore, to ensure service excellence 
through: 


e speedy and fair entitlement 
decisions; 


* prompt and appropriate compen- 
sation and benefits; 


¢ facilitation of the restoration of 
earnings profile, and of early 
return to full activity; and 


* timely exchange of accurate 
information with clients. 


(continued on page 6) 
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Adjudication Strategy (continued from page 5) 


The Project Team found that 
adjudication is fundamentally 
sound. The Strategy recommends 
that action be taken in four key 
areas: management, support 
enhancements, the specialization of 
adjudication and the co-ordination 
of service delivery. 


Management 


Changes to a number of the 
Board’s managerial and organiza- 
tional systems will help staff provide 
better service. In addition to 
related initiatives already underway, 
the Strategy recommends that the 
Board: 


¢ develop and consistently apply 
performance standards and 
quality assurance programs; 


develop a plan which provides 
management with the skills and 
knowledge for recruitment, 
training and identification of staff 
requirements; 


improve the co-ordination 
between Operational Policy and 
operating areas so that clear 
policies are disseminated in a 
timely fashion; 


¢ improve systems for communica- 
tion with clients and service 
providers to improve their under- 
standing of their roles and 
responsibilities in the process, 
and what they can expect from 
the Board; and 


* ensure that support services 
achieve their service commit- 
ments to adjudication staff in 
order that Adjudicators meet 
their service delivery standards. 


Support Enhancements 


Adjudication can be enhanced by 
providing improved support mecha- 
nisms. A number of specific 
enhancements are recommended: 


* establish a Case Assistant position 
to assume various clerical respon- 
sibilities, and to gather and 
disseminate information for the 
Adjudicator; 


e establish a position for a Nurse 
to serve as an assistant to the 
Medical Advisor, providing 
advice on compatibility and 
medical management; and 


e transfer the recovery of overpay- 
ments to a collection function in 
the Revenue Branch. 


Specialized Adjudication 


The Adjudication Strategy study 
has found that specialization of 
adjudication can provide the best 
service delivery, and the current 
approach can be refined to 
improve the quality of adjudication. 


The Strategy recommends that the 
Board: 


e replace the Initial adjudication 
Stage with an Entitlement Adju- 
dication stage, responsible for all 
“initial” issues and recurrences. 
This will require the transfer of 
some senior Continuing Adjudi- 
cation staff to the Entitlement 
stage; 


e replace the Continuing adjudica- 
tion stage with a Benefits Adju- 
dication stage, responsible for 
current “continuing” issues other 
than recurrences; 


e amalgamate Health Care Benefits 
adjudication with the current No 
Lost Time adjudication function; 
and 


* create an establishment for 
Primary Adjudicators in the 
Regional Offices. 


To ensure appropriate specializa- 
tion by expertise, the Strategy 
recommends that the Board estab- 
lish a case allocation by complexity 
system at both the Entitlement and 
Benefits stages of adjudication. 
This will: 


* permit early identification of com- 
plex and unusually challenging 
cases; and 


¢ match Adjudicator expertise to 
the needs of the case. 


Cyclical Case Review 


This requires all cases to be periodi- 
cally reviewed by the Adjudicator 
and a Program Advisor/Team 
Co-ordinator (“PA/TC”), to 
determine progress and the need for 
more intensive intervention. 


The Adjudicator will review cases 
still pending a decision 14 days 
after registration. If still pending at 
28 days, the Adjudicator will pre- 
pare a case action plan for review 
by the PA/TC. Cases still pending 
at the 42-day point will be re- 
allocated to the Case Co-ordinator 
for action unless it would be 
demonstrably more efficient for it to 
remain with the Adjudicator. For 
specific occupational disease cases, 
the same review process should be 
followed, but with modified time- 
lines of 4, 8 and 12 weeks 
respectively. 


Once allowed, all cases still active 
after six weeks will be reviewed by 
the Benefits Adjudicator responsi- 
ble, and by the PA/TC at the 12 
and 18-week points. Cases still 
active at 24 weeks will be allocated 
to the Case Co-ordinator unless it 
would be demonstrably more 
efficient for them to remain with 
the Adjudicator. 


continued on back page) 
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Policy Report is published under the 
authority and direction of the Policy 
and Program Development Department 
of the Workers’ Compensation Board. 
If there is any conflict between the 
statements contained in this publica- 
tion and the Worker’s Compensation 
Act and/or the Board approved policy 
documents, the Act or the approved 
document governs. 


Comments or inquiries should be 
addressed to: 
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Guidelines Approved For Supplements To 
Part-Time Workers 


I: November 1987, the Board 
revised its policy on supplemen- 
tary benefits awarded under section 
45(5) of the Act (Policy Report, 
Vol. 1 No. 1, March 1988). With 
respect to that policy, the Board 
recently approved administrative 
guidelines for determining part-time 
workers’ entitlement to temporary 
pension supplements under section 
45(5). Primarily, the new guide- 
lines apply to the administration of 
the “threshold test” in cases where 
the worker was employed on a part- 
time basis at the time of 

accident. 


Those workers who may be consid- 
ered for supplementary benefits 
must first pass the threshold test 
implied by the wording of section 
45(5). This involves a comparison 
of pre-accident earnings with 
estimated post-accident earning 
capacity. 


In order to pass the test, it must be 
shown that the 


“,..impairment of the earning 
capacity of the worker is signifi- 
cantly greater than is usual for 
the nature and degree of the 
injury...” 


Workers’ Compensation Act, 
section 45(5) 


POLICY UNDER 
REVIEW 


see back page. 


In each edition this column 
will describe key issues under 
review. 





Previous application of the test for 
part-time workers required estimat- 
ing post-accident earnings as though 
the workers were to become em- 
ployed on a full-time basis. This 
precluded many part-time workers, 
who were injured on the job, from 
receiving the financial and 
vocational rehabilitation assistance 
necessary to return to employment. 


The newly approved guidelines 
specify that post-accident earning 
capacity must be estimated using 
the actual number of hours worked 
per week prior to the accident. 
See the example following. 


The immediate effect of this change 
is that many part-time workers who 
are capable of benefitting from 
vocational rehabilitation assistance 
may now qualify for temporary 
supplementary benefits. 


Example Calculation of Post-Accident Earning Capacity 


Pre-accident earnings: 
20 hours per week X $10 per hour = $200 per week 


Estimated post-accident earnings: 


20 hours per week X $5 per hour = $100 per week 


Impairment of earning capacity = 
earnings = $100 


Pre-accident earnings — Post-accident 
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POLICY UNDER REVIEW 


®@ Ongoing review of scientific and legal is- 
sues. May 3, 1989 deadline for external 
consultation submissions. 


e Chronic Occupational Stress 


The Freedom of Information and Protection 
of Privacy Act (FIPPA) became effective 
January 1, 1988 and imposed new obliga- 
tions on the Board regarding the release of 
personal information. To ensure the WCB is 
in full compliance with the statute, a review 
of the WCB policy regarding release of per- 


e Freedom Of Information 


@ Injured Rescuer 


@ Second Injury and Enhancement Fund 


e “In The Course of Employment” 


In each edition this column will describe key issues under review. 


Adjudication Strategy 


(continued from page 6) 
The Cyclical Case Review program 
will: 


e identify cases in need of more 
intensive or expert effort; 


offer Adjudicators better educa- 
tion in the practical application of 
policy; 


¢ reinforce performance standards 
for decision—making and case 
action; and 


* secure information for quality 
assurance, performance evaluation 
and program assessment. 


The Case Co-ordinator 
The Case Co-ordinator will offer 
special, intense attention to cases 
where issues are difficult to resolve. 


sonal information in Board files has been 


undertaken. 


Development of a policy for compensation 
for injuries sustained while performing acts 
of heroism and rescue during the course of 


employment. 


Review of the scope, purpose and use of 


the Fund and its relationship to the Board’s 
experience rating programs. 


General review of the factors to be consid- 


ered when interpreting the phrase “in the 
course of employment”. 


Although not acting as the Adjudi- 
cator of the case, the Case Co- 
ordinator will: 


draft an action plan on complex 
cases; 


tor, Vocational Rehabilitation 
Caseworker or other staff to take 
immediate steps to resolve the 
issues of the case; 

act as client contact; and 

return responsibility for the case 
to the Adjudicator when the 
complex issues are resolved. 


During the Entitlement stage, only 
the most difficult and clearly 
complex cases will be allocated to 
the Case Co-ordinator prior to the 
42-day point, in injury cases, or 
12-week point, in specific occupa- 
tional disease cases. 


direct and motivate the Adjudica- 


This is not an exhaustive list. 





Only cases which require special 
action to assist recovery or reha- 
bilitation will be allocated from the 
Benefits Adjudicator to the Case 
Co-ordinator before the 24-week 
point. After those points in time, 
however, the presumption will be 
that a case requires special action 
unless otherwise demonstrated. 


Due to the nature of the co- 
ordinative function, the Strategy 
recommends that this role be 
assigned to Supervisors in the 
ISUs. Pending re-evaluation of the 
Regional Offices’ structure, the 
Case Co-ordinator function would 
be allocated to Team Co- 
ordinators. These recommendations 
will require a re-assessment of both 
the job descriptions and resourcing 
of these positions. 


An implementation plan will be 
developed over the summer. 


— 











An Attendant’s Allowance* pro- 
vides funds for hiring attendants to 
supply in-home care and assistance 
when a worker sustains a degree of 
helplessness due to permanent total 
disability. When the Board, 
following review of the claim, ex- 
presses the opinion that the level 
of permanent disability on rating 
will be 100%, the worker may be 
considered for entitlement to an 
Attendant’s Allowance. 


Attendant’s Allowance payments 
are made to the worker unless 
there is some indication that pay- 
ment should be made directly to 
the attendant or the agency provid- 
ing the service. The amount of 
allowance will vary in accordance 
to the level of individual worker 
needs. 






Attendant’s Allowance - Activitiés*) 
Of Daily Living Scale (ast 


‘e 


1989, the following factors Wil’ be 


Ree 
Under a new policy effectiye July 4g® y 





considered in calculating Attéri= 
dant’s Allowance payments: 


e levels of attendant care provided 
° care requirements, and 
e the cost of providing such care. 


Entitlement and quality of attendant 
care will be re—assessed annually, 
and confirmed, adjusted, or discon- 
tinued as warranted. 


To facilitate the assessment process, 
the WCB developed the Activities 
of Daily Living Scale (ADLS). 
The scale provides an objective and 
accurate means of evaluating a 
worker’s attendant needs and corre- 
sponding entitlement in accordance 
with the Attendant’s Allowance 
policy. 


ACTIVITIES OF DAILY LIVING SCALE 


LEVELS OF ATTENDANT CARE 


e Skilled Attendant Care 


CARE REQUIREMENT(S) 








- complex health care/hygiene functions 
requiring trained/skilled personnel 


¢ Genito—Urinary Tracts 

¢ Bowel Care 

° Tracheostomy Care 

° Ventilator Care 

e Skin Care (in addition to bathing) 

¢ Medication 

e Bathing 

e Exercise 

e Other Therapy! 

e Maintenance of Supplies and Equipment 


¢ Personal Attendant Care 


- routine personal care requiring e Dress e Undress 
trained personnel — upper body — upper body 
- lower body — lower body 

e Prosthetics e Feeding 


e Orthotics 
¢ Grooming 


¢ Mobility? 
e Extra Laundering 


¢ Basic/Supervisory Attendant Care 
- basic supervisory functions 
requiring responsible personnel 


¢ Ventilator Dependent 
e Spinal Cord Injuries 
e Severe Head Injuries 
e Multiple Amputations 
e Hygiene 


' TENS - Transcutaneous Electric Nerve Stimulator 
DCS - Dorsal Column Stimulator 


2 Specifically applies to assisting worker in location change/transfer as part of daily 
routine, e.g., to and from bedroom for afternoon rests. 


/ aah r 
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n the near future, the Board will 


47be contacting all workers currently 


receiving an Attendant’s Allowance 
by telephone to arrange a home 
visit. During the home visit, WCB 
personnel will use the ADLS form 
to record and evaluate the work- 
er’s care requirements. 


Confirmation of entitlement, and 
decisions regarding the level of 
allowance, payments, etc., will be 
forwarded to the worker in writing 
once the assessment is complete. 


Workers will also be advised of 
related Board policies, specifically 
those pertaining to WCB coverage. 
In accordance with current legisla- 
tion, any individual employing an 
attendant for 24 hours per week or 
more is an employer, and is re- 
quired to register with the Board as 
such. Similarly, an attendant pro- 
viding care for 24 hours per week 
or more is a worker as defined by 
the Ontario Workers’ Compensa- 
tion Act. 


Acknowledging the benefits of a 
multidisciplinary approach to care 
for the severely disabled, the 
ADLS form is divided into 3 sec- 
tions, each corresponding to the 
level and type of attendant care 
required. (The chart illustration 
does not represent ADLS form in 
its entirety.) 


*(“Attendant’s Policy Revised”, 
Policy Report, Vol. 2 No. 1, 
March 1989) 


INSIDE Policy Report ... 


Attendant’s Allowance 
Chronic Pain Disorder 


Comments Invited (see insert) 
¢ Workplace Stressors 

e Section 91(7) Penalties 

e Revenue Strategy 
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’ * ’ Revised guidelines have been devel- 

Chronic Pain Disorder oped, and were approved by the 
Board of Directors on May 2, 
1989. These revised guidelines, 
which do not change the policy, 


POLICY STATEMENT On July 3, 1987, the WCB Board are now available, and supersede 
: : | of Directors approved the interim all previous guidelines. 
“The Board will accept Chronic Pain Disorder (C.P.D.) 
entitlement for Chronic Pain policy. After having had consider- Also considered under the CPD 
Disorder (CPD) when it results able experience in applying the policy are claims from workers 
from a compensable injury policy, it was felt that revised diagnosed with Fibromyalgia Syn- 
and there is sufficient credible | guidelines would be helpful to fur- drome and Somatoform Pain Dis- 
subjective and objective evi- ther the understanding of the policy order. 
dence establishing the disor- by WCB personnel, injured work- 
ders. — ers, employers, and their represen- 


See the chart below for 
compensation under the 
Chronic Pain Disorder policy. 


tatives, and in streamlining the 


Legislative Authority: Workers’ adjudicative process. 


Compensation Act sections 3(1), 
40(1), 40(@), 4501), 45012) 





Compensation For CPD - Eligibility Criteria 


Eligibility for compensation under the Chronic Pain Disorder! policy is considered according to all 
of the following conditions and evidence. 


A work related injury occurred. A claim for compensation for an injury has been submitted and accepted. 


ee cf oh cyte tes : , ; 3 ; 
Chronic pain is caused by the Subjective or objective medical or non—medical evidence of the worker’s 
injury. continuous, consistent, and genuine pain since the time of the injury. 


AND 


: Apert: | se ; : : 
Medical opinion’ that the characteristics of the worker’s pain (except its 
persistence and/or its severity) are such that the physician concludes that 
the pain resulted from the injury. 


Pain persists 6 or more months Medical opinion of the usual healing time of the injury, based on the 
beyond the usual healing time® nature of the injury, the worker’s pre-accident health status, and the 
of the injury. treatments received. 


AND 


Subjective or objective medical or non-medical evidence of the worker’s 
continuous, consistent, and genuine pain for 6 or more months beyond 
the usual healing time for the injury. 


Degree of pain is inconsistent Medical opinion which indicates the inconsistency. 
with organic findings. 


Chronic pain impairs earning Subjective evidence supported by medical or other substantial objective 
Capacity. evidence that shows the persistent effects of the chronic pain in terms of 
a consistent and marked life disruption .§ 
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Comments Invited 


Consultation with external stakeholders, involving the circulation of. discus- 
sion papers which include policy proposals, has become integral to the 
policy development process. Currently, the Operational Policy Branch has 
prepared discussion papers for, and is inviting Soneutadon on, two policy 


issues 


¢ the compensability of disabilities Feniteiny from aes stressors 


and 
¢ section 91(7) penalties 


A summary of each of the issues follows. _ 


Workplace Stressors 


In recent years, workplace stres- 
sors have come to be recognized 
as factors which affect health. In 
light of this recognition, the Board 
is reviewing its practices relating to 
compensation for disabilities re- 
sulting from workplace stressors. 


In February, 1989 the Board dis- 
tributed a discussion paper enti- 
tled “Compensation for Chronic 
Occupational Stress” for external 
consultation. The results of that 
consultation were reported to the 
Board of Directors, who requested 
that an options paper be pre- 
pared. This options paper has 
been completed. It examines the 
key issues and presents policy 
options. 


External consultation is scheduled 

from 

¢ July to November 15, 1989 for 
workplace stressors 

during which time written re- 

quests for the issue papers and 

written submissions about the 

issues are welcome. 


Section 91(7) Penalties 


Section 91(7) of the Workers’ 
Compensation Act (the Act) pro- 
vides for a penalty for employers 
with a consistently poor accident 
cost and frequency record. 


The Board has been excluding 
employers from the s.91(7) penalty 
for various reasons, known as ex- 
emption criteria, even though the 
employers met the criteria for the 
penalty as set out in Regulation 951 


6(1) of the Act. The policy discus- 


sion paper examines the present 
exemption criteria, their relevance 
today, and proposes a new way of 
administering the section 91(7) 
program. 


External consultation is scheduled 
from 


e July to October 15, 1989 for 
section 91(7) penalties 

during which time written requests 

for the issue papers and written 

submissions about the issues are 

welcome. 


Address requests for discussion papers as follows: 


Workplace Stressors Consultation Project 


OR 


Section 91(7) Consultation Project 


Workers’ Compensation Board 
Operational Policy Branch 

2 Bloor St. East, 22nd Floor 
Toronto, Ontario 

M4W 3C3 





Revenue 
Strategy 





On July 6, 1989, the WCB Board 
of Directors approved, for external 
distribution, a consultation paper 
dealing with a new revenue strategy 
for the organization. The paper 
proposes that revisions be made to: 


¢ the employer classification 
system 

e the method of applying the 
statutory ceiling to calculate 
assessable earnings 

e the method of billing for 
assessments 

° registration, collections and en- 
forcement procedures, and 

¢ the WCB’s communications 
practices with employers. 


Basic Framework 


The proposals presented in the 
consultation paper are designed to 
provide a basic framework for 
examining a number of complex 
revenue issues. 


The Board of Directors has di- 
rected that the consultation paper 
be circulated among interested 
groups for comment. The WCB 
requests that submissions relating 
to the proposals advanced in the 
paper be received by October 
10th, 1989, at the latest. 


The Board invites all interested 
parties to make submissions 
regarding the Revenue Strategy. 
Requests for copies of the consul- 
tation paper should be addressed 
to: 


Revenue Strategy Implementation 
Project 


Workers’ Compensation Board 
2 Bloor Street East 

Toronto, Ontario 

M4W 3C3 

(416) 926-8333 
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e Fibromyalgia Syndrome 


- Claims for fibromyalgia syndrome 
are considered according to the 
following guidelines. 


1. Workers diagnosed as having 
fibromyalgia or fibrositis (result- 
ing from a work related injury) 
for periods between November 
30, 1976 and July 2, 1987 are 
still to be considered for bene- 
fits in accordance with the 
Board’s policy for 
psychotraumatic disability. 


2. Workers diagnosed with 

| fibromyalgia syndrome for 
periods before July 3, 1987, 
and extending beyond July 3, 
1987 may choose one of two 
options: 


a) continue to receive 
benefits under the 
psychotraumatic disability 
policy for periods after 
July 3; 4937, or 


b) be considered for 
benefits under the interim 
Chronic Pain Disorder 
policy for periods after 
July 3, 1987. 


3. Workers diagnosed with 
fibromyalgia syndrome or 
fibrositis on or after July 3, 
1987 are considered for benefits 
under the interim Chronic Pain 
Disorder policy. 


® Somatoform Pain Disorder 


Claims for Somatoform Pain Disor- 
_ der are considered for entitlement 
| under the CPD policy (rather than 
the psychotraumatic disability pol- 

icy) if all CPD entitlement criteria 

are met. 


EXCEPTION 


Not all claims involving persistent 
pain are adjudicated according to 
the CPD policy. If pain is attribut- 
able predominantly to an organic 
cause or to the psychiatric condi- 
tions of post-traumatic stress disor- 
der or conversion disorder, the 
worker will be compensated pursu- 
ant to the Board’s policy on that 
organic or psychiatric condition. If 
however, the chronic pain arises 
predominantly from psychological 
sources (other than post-traumatic 
stress disorder or conversion disor- 
der) or undetected organic 
sources, the pain will be consid- 
ered for compensation purposes 
under the interim Chronic Pain 
Disorder policy. 


Explanatory Notes 


1 - CHRONIC PAIN DISORDER 


Chronic pain disorder is the term 
used to describe the condition of 
a person whose chronic pain has 

resulted in marked life disruption. 


2 - CHRONIC PAIN 


Chronic pain is pain with charac- 
teristics compatible with a com- 
pensable injury, except that it 
persists for 6 or more months 
beyond the usual healing time 
for the injury. 


3 - MEDICAL OR NON-MEDICAL EVIDENCE 


OBJECTIVE 
Medical The recorded medical 
Evidence findings of one or more 


doctors. 


Non-medical 
Evidence 
the worker’s 


@ family 
@ friends 
® co-workers. 


Observations of the 
effects of the pain by 


SUBJECTIVE 


The worker’s medical 
history as recorded by 
one or more doctors. 


The worker’s 
statement of ongoing 
complaints and 
supporting statements 
from the worker’s 


® family 
® friends 
® co-workers. 





4 - MEDICAL OPINION 


The opinion of a doctor based on 
some combination of the evidence 
listed above (note 3). 


5 - CALCULATION OF “USUAL 
HEALING TIME” 


“Healing time” is defined as the 
point in time, following an injury, 
at which the worker should have 
regained his/her pre—accident func- 
tional ability, or reached a plateau 
in physical recovery. 


The WCB Specialized Medical 
Services Department has developed 
a chart summarizing the “usual 
healing times” for various 
conditions. 


This chart will serve as a guideline 

in considering claims for all injured 
workers, except those returning to 

extraordinarily heavy work. 


If there is reason to suspect that 
the worker’s expected healing time 
will exceed the usual maximum 
healing time, or be prolonged by 
other factors, e.g., age, diabetes, 
etc., an opinion will be obtained 
from a Board medical advisor to 
assist in the adjudicative process. 


If the worker reports experiencing 
pain continuing beyond the usual 
healing time (confirmed by medi- 
cal reports and information ob- 
tained directly from the worker) 
but medical 

(continued on page 4) 





Worker/Independent Operator Status 


At its meeting on Thursday, July 6, 1989, the Board of Directors received a 
preliminary verbal report on the results of consultation on the worker/inde- 
pendent operator policy issue. WCB administrators will be assessing the 
economic impact on specific industries if the organization test were applied, 
and will report back to the Board of Directors in the fall of 1989. 








Explanatory Notes 


(continued from page 3) 


reports do not readily reveal an 
organic explanation for the severity 
of the pain, the 6 month period 
in excess of the usual healing time 
is considered to commence from 
the date the healing was expected 
to be complete. 


The 6 month guideline allows for: 


¢ treatment of a pain condition to 
avoid chronicity (if facilities are 
available) 


* an appropriate period for the 
investigation of why the worker 
appears not to have recovered 
completely (through specialist 
examinations, investigations by 
the family physician, traditional 
physiotherapy treatment, etc.) 


Consequently, medical consultative 
appointments or treatment pro- 
grams do not interrupt the passing 
of the 6 month period unless and 
until a positive and firm diagno- 
sis of an organic condition or the 
psychiatric conditions of conversion 
disorder or post-traumatic stress 
disorder is made during that pe- 
riod. Similarly, the possibility of 
such a finding does not interrupt 
the 6 month period. 


Early referral for treatment during 
the “potential chronic pain” phase 
is essential. 


Where possible, treatment incorpo- 
rating the methods of behavioral 
therapy is preferred. The WCB 
recognizes that facilities are limited, 
and both the Board and the medi- 
cal community continue to work 
towards defining the most effective 
therapy for chronic pain sufferers. 


6 - MARKED LIFE DISRUPTION 


Pain is a subjective phenomenon 
that cannot be measured objec- 
tively. Therefore the degree of 
“marked life disruption” experi- 
enced by the worker is used to 
measure the effect of pain on 
the worker and his/her activities. 


“Marked” 
“\..clearly noticeable or 
evident...” (The Concise Oxford 


Dictionary, Sixth Edition) 


The Board of Directors intended 
“marked” to have the usual dic- 
tionary definition, therefore a 
“marked life disruption” is a 
change in the worker’s social, oc- 
cupational, and home life that is 
clear and distinct, and for which 
there is clear evidence. 


There may be a small and distinct 
life disruption, or a major and 
distinct disruption, but in both 
cases, the criterion of “marked life 
disruption” is present. 


“Disruption” 


Disruption in the worker’s social, 
occupational, and home life must 
be consistent, though the degree of 
disruption need not be identical in 
each one. 


For example, a worker may experi- 
ence a greater disruption from the 
occupational and social standpoint 
than from the family standpoint. 


The presence of “and” (social, oc- 
cupational, and home life) in the 
statement suggests that all 3 must 
be present, however, there is no 
statement that all 3 aspects of a 
person’s life must be disrupted to 
the same degree. 


Initially, the fact that the worker 
has not returned to employment 
may be an indication of marked 
life disruption. In cases where a 
worker has returned to employment 
modified to accommodate a com- 
pensable chronic pain condition, a 
disruption to the worker’s occupa- 
tional life may be found to be 
continuing. 

















“Significant” 
Consistent with the definition of 


“marked”, the WCB Board of 


Directors intended the dictionary 
definition of “significant” to apply, 


“having a meaning; expressive, 


suggestive,...inviting attention; 
noteworthy, of considerable effect 
or importance, not insignificant or 
negligible...” 


(The Concise Oxford Dictionary, 
Sixth Edition) 


POLICY ie P ORT 


Policy Report is published under the 
authority and direction of the Policy 
and Program Development Department 
of the Workers’ Compensation Board. 
lf there is any conflict between the 
statements contained in this publica- 
tion and the Worker’s Compensation 
Act and/or the Board approved policy 
documents, the Act or the approved 
document governs. 

















Comments or inquiries should be 
addressed to: 





Jean d’Agenais, Editor, 
Policy Report, 

Policy and Program 
Development Department, 
Workers’ Compensation Board, 
2 Bloor Street East, 

22nd Floor, 

Toronto, Ontario, M4W 3C3. 











Graphic Production: 
Graphics Reproduction, 
Office Services. 
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ATTENTION SUBSCRIBERS TO POLICY REPORT 


To ensure you receive each issue, and to keep our mailing costs down, 
we need to keep our distribution system up-to-date. Please submit any 


changes in your mailing address to: 


Usha Kapoor, 
Manuals Distribution Specialist, 


Policy Publications — Training and Information Branch, 


Workers’ Compensation Board, 
22nd Floor, 

2 Bloor Street East, 

Toronto, Ontario, 

M4W 3C3 

(416) 927-4941 


Subscriptions to Policy Report are free on request to this address. 
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_ Following a review of current operating policy, the WCB approved a new 
policy outlining a fair method of estimating average earnings for workers 


whose employment histories are irregular or inconsistent. 


POLICY STATEMENT 


“When estimating average earnings pursuant to section 43(1)(b), 
adjudicators will determine whether periods of lapse in employment are 
to be factored into the average earnings estimate, by considering the 
worker’s usual employment cycle. If such lapses are part of the usual 
employment cycle of the worker, they are to be considered in the 
estimation. If they are not in the usual employment cycle, they are not 


considered.” 


Workers’ Compensation Act 


sections 1(1)(bb), 43(1)(a), 43(1) (b) 


In order to accurately calculate the 
amount of compensation to be 
paid to a worker following occupa- 
tional injury, the average earnings 
of the worker must be estimated. 
Two elements are considered: 


@the dollar amount of the 
earnings, and 


® the period of time spent in 
employment to realize them. 


The WCB calculates a worker’s 
average earnings using the rate per 
week at which the worker was re- 
munerated at the time of accident. 
The pay period used for this esti- 
mate is either hourly or daily, as 
outlined in section 43(1)(a) of the 
Act, 


“In determining the average 
earnings of a worker, the 
Board shall, 


(a)calculate the daily or hourly 
rate of the worker’s earnings 
with the employer for whom 
the worker worked at the 
time of accident as is best 
calculated to give the rate 
per week at which the 
worker was remunerated at 
the time of accident”. 


For injuries occurring after April 1, 
1985, the estimation of average 
earnings is based on information 
provided by the employer via the 
“Employer’s Report of Accidental 
Injury or Industrial Disease”, form 
0007, which is submitted to the 
Board in the event of accident. 
This estimate is usually acceptable, 
however is subject to change in 
some circumstances. For example: 


@ teachers, whose yearly salary is 
paid during the 9 months of the 
academic year 


® self employed workers, where 
adjustment is made subject to a 
previously specified amount of 
insured earnings that may differ 
from the amount earned in the 
week prior to the injury 


@ apprentices, where estimates are 
made in accordance with s. 43(6) 


® relatively new employees, where 
estimates are made in accordance 
with s. 43(2), and 


@ in cases when a request is made 
by either the worker or the em- 
ployer that another estimate be 
made because the original esti- 
mate (based on the form 0007 
information) is not a fair repre- 
sentation of the worker’s average 
earnings. (continued on page 4) 
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Comments Invited 


On September 1, 1989, the Board 
of Directors approved the distribu- 
tion of 6 discussion papers. These 
papers constitute the first phase of 
consultation on the content of 
regulations required for the imple- 
mentation of recent amendments to 
the Workers’ Compensation Act 
anticipated in early 1990. 


Subjects for Consultation 


1. Integration of Canada Pension 
Plan and Quebec Pension 
Plan benefits with post-injury 
income. 


2. Calculation of average earnings 
for apprentices, learners, and 
students. 


3. Criteria for the determination of 
suitable and available employ- 
ment. 


4. Criteria for determining the es- 
sential duties of a pre-injury 
job. 


5. Criteria for determining the 
number of workers regularly em- 
ployed with an employer. 


6. Criteria for determining what 
constitutes alternative employ- 
ment, comparable in nature and 
earnings, to a worker’s pre- 
injury employment and earnings. 


Please address requests for 
discussion papers to: 


Regulations Consultation Project 
Attention: Usha Kapoor 
Policy Publications 

2 Bloor St. East, 22nd Floor 
Toronto, Ontario 

M4W 3C3 


FAX: 927-4995 


Written submissions about the 
proposals are welcome up to and 
including November 15, 1989. 














Freedom Of Information and 
Protection Of Privacy Act (FIPPA) 


Ontario’s Freedom of Information 
and Protection of Privacy Act 
(FIPPA) incorporates the principles 
of freedom of information and pro- 
tection of individual privacy in a 
single Act. Passed on June 25, 
1987, FIPPA became effective 
January 1, 1988. 


Purpose 


“The purposes of this Act are, 


(a)to provide a right of access to 
information under the control 
of institutions in accordance 
with the principles that, 


(i) information should be 
available to the public, 


(ii) necessary exemptions 
from the right of access 
should be limited and 
specific, and 


(iii) decisions on the disclo- 
sure of government infor- 
mation should be re- 
viewed independently of 
government; and 


(b)to protect the privacy of 
individuals with respect to 
personal information about 
themselves held by institu- 
tions and to provide indi- 
viduals with a right of access 
to that information.” ! 


FIPPA provides Ontario residents 
with a legal right of access to cer- 
tain records“ and personal informa- 
tion under the control of institu- 
tions covered by the legislation. 
These institutions include govern- 
ment ministries, agencies (such as 
the WCB), boards, commissions, 
and corporations. FIPPA gives 
individuals the right to access their 
own personal information, and 
protects the privacy of that per- 
sonal information from unauthor- 
ized release. Right of access is 
subject to certain exemptions. 


Directories 


To determine the type and location 
of information maintained, directo- 
ries are available at most public 
libraries and government offices. 


@ The Directory of General 
Records contains a description of 
each institution covered under 
the FIPPA and the types of re- 
cords they hold (other than per- 
sonal information). 


® The Directory of Personal 
Information Banks contains a 
complete listing of all banks of 
personal information held by 
those institutions covered under 
the Act. 


These directories are available for 
public use at the Board’s Head 
Office Reference Library (22nd 
floor), and at each Regional office. 


Personal Information 


FIPPA specifies guidelines which 
the government and government 
agencies must adhere to in order to 
collect, use, and disclose informa- 
tion of a personal nature. In accor- 
dance with FIPPA, the Board con- 
siders most of the information con- 
tained in an injured worker’s claim 
file to be personal information, and 
therefore subject to restrictions. 


An individual may seek and obtain 
access to their own personal infor- 
mation. However, an individual can- 
not be granted access to the per- 
sonal information of others without 
the written permission of the indi- 
vidual to whom the information 
relates. 


If there is an issue in dispute, the 
Board’s policies on file access apply, 
pursuant to s. 77 of the Worker’s 
Compensation Act. 


“Personal information” pertains to 


recorded information about an identi- 
fiable individual, including but not 
limited to: 


@® race, national or ethnic origin, 
colour, religion, age, sex, sexual 
orientation, marital or family 
status 


@ education or medical, psychiatric, 
psychological, criminal, or em- 
ployment history or financial 
transactions 


@ any identifying number, symbol 
or particulars assigned to an indi- 
vidual (e.g., social insurance 
number or claim number) 


@ address, telephone number, fin- 
gerprints or blood type of an 
individual 


® personal opinions, except those 
related to another individual 


® opinions expressed by others 
about the individual 


® private correspondence 


® an individual’s name when it is 
linked to their personal 
information. 





General Records 


Subject to certain restrictions con- 
tained in FIPPA, individuals may 
request access to general records 
held by the Board, for example: 


® WCB correspondence 


@ WCB policies and related back- 
ground material 


@ department procedure guideline 
manuals 


@ items published in the WCB publi- 
cation, “Communiqué”, and 


® employer information. 


























Exemptions and 
Restrictions 


FIPPA stipulates that certain infor- 
mation is exempt from the general 
right of access, with exemptions be- 
ing limited and specific. Primarily, 
these exemptions serve to protect 
the need for confidentiality of cer- 
tain government records and to se- 
cure the individual’s right to privacy 
of personal information held by gov- 
ernment institutions. 


Mandatory exemptions impose a 
duty on government ministries or 
agencies to refuse to disclose a re- 
cord if it falls within the terms of 
the exemption. 


There are 3 mandatory exemptions 
which require the Board to refuse to 
disclose the requested information: 


@ Cabinet records 
® personal information, and 


@ information concerning third 
parties. 


In addition, there are 8 discretion- 
ary exemptions which permit the 
government to refuse to disclose or 
elect to release the material. If a 
record falls within one of these 
categories, the government may 
decide whether or not to disclose 
the records. These categories are: 


®@ advice to government 

® law enforcement 

®@ relations with other governments 
® defence 


® economic and other interests of 
Ontario 


® solicitor-client privilege 
® danger to health and/or safety 
® information soon to be published. 


In all cases, the onus is on the 
Board to prove that information not 
released falls under one of the per- 
mitted exemptions. 


When an exemption applies to a 
portion of the record, the institution 
must provide access to as much of 
the record as possible by removing 
the exempt portion, and releasing 
all of the other information on the 
record. If access is denied, the rea- 
son must be given. 


Right To Appeal 


The FIPPA legislation provides an 
appeal mechanism in order that de- 
cisions relating to the disclosure or 
nondisclosure of information, and 
other related issues, may be re- 


viewed by the independent Informa- 


tion and Privacy Commissioner. 


Further information on the Board’s 
policies and practices in relation to 
the FIPPA legislation will be pub- 
lished in future issues of Policy 
Report. 


1 Freedom of Information and 
Protection of Privacy Act, 
1S Teast ols 
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record of information how- 
ever recorded, whether in 
printed form, on film, by 
electronic means or 
otherwise,...”. 


(Freedom of Information and 
Protection of Privacy Act, 
Scat) 


Announcement 
New Operational Policy Manual 


Policy Publications is pleased to an- 
nounce that printing of the first set 
of 90 documents for the Board’s 
new Operational Policy manual is 
well underway. The new manual 
will be the official compilation of 


WCB operational policies and guide- 


lines, replacing the Claims Adjudi- 
cation, Claims Services Division, 
Health Care Benefits Policy, Voca- 
tional Rehabilitation Division, Re- 
view Services and Employer 
Assessment manuals. 


The Operational Policy manual is 
designed to meet the information 
requirements of both WCB person- 
nel and the Board’s clients, with 
approximately 270 documents di- 
vided into 9 categories: 


@ The WCB (organization & 
services) 

@ Making a Claim 

® Work Related Accidents and 
Disabilities 

® Occupational Diseases 

® Wage Loss Benefits 

® Billings/Reimbursements/Payments 

® Vocational Rehabilitation 

® Employer Information 

@ Appeals. 


Forms used by workers, employers, 
and medical and health care practi- 
tioners in their communications with 


the Board are illustrated in the man- 


ual. A comprehensive alphabetical 


subject index to aid retrievability of 
subject matter is also included. 


The documents will be housed in 
WCB 3-ring vinyl binders with 
mylar coated tab dividers. 


The Operational Policy manual will 
be available to the public for refer- 
ence purposes at all Board offices 

and selected public libraries across 
the province. 


Subscription Services 


The purchase price for the new 
manual is $125.00 per copy. 

This price covers the costs of ma- 
terials (paper, binders, tab divid- 
ers, etc.), printing, postage and 
administrative costs. 


To purchase the manual by mail, 
send $125.00 by cheque or 
money order, made payable to 
the: 


Workers’ Compensation Board 
Account 4711-62901. 


Cash purchases can be made 
from Policy Publications, 2 Bloor 
Street East, Toronto, Ontario 
M4W 3C3. 


An annual amendment subscrip- 
tion service will begin in 1990. 
Manual subscribers will be in- 
voiced in the last quarter of each 
year for the forthcoming year’s 
update service. The fee for 
amendment services for 1990 will 
be $75.00 per manual. 








Earnings Basis Policy (continued from page 1) 


In these circumstances, the Board 
may, upon application, estimate av- 
erage earnings using the 12 months 
(or such lesser period) immediately 
preceeding the date of accident, as 
outlined in section 43(1)(b), 


“(b) if the calculation under 
clause (a) does not fairly 
represent the average earn- 
ings of the worker, upon 
application the Board shall 
determine the worker’s aver- 
age earnings with the 
employer for whom the 
worker worked at the time 
of accident during the twelve 
months or such lesser period 
immediately preceding the 
accident when the worker 
was employed with the 
employer.” 


Periods Of 
Employment 


In calculating a worker’s earning 
basis, s. 43 requires that the 
Board take into consideration all 
time periods when an employ- 
ment relationship exists between a 
worker and an employer. 


Periods Of 
Unemployment 


Time losses due to shortage of 
work, or other periods of unem- 
ployment will be factored into the 
earnings basis if 


® characteristic of the unemploy- 
ment cycle in the industry in 
which the worker is employed 


® they could have been anticipated 
to occur 


® they form a pattern which com- 
prises the worker’s usual employ- 
ment cycle. 


Periods of unemployment will not 
be considered in calculations if the 
lack of work is directly attributable 
to unavoidable causes that could 
not reasonably be anticipated. 


Employment Cycle 


In determining whether a lapse in 
employment is part of a worker’s 
“usual employment cycle” or the 
employment cycle of the industry, 
the following is taken into 
account: 


@ the worker’s normal employ- 
ment pattern (considering the 
past 3 — 5 years), including: 


—periods of employment 


—whether employment was 
casual or full-time 


—periods of unemployment 
or time off work 


—reasons for such lapses. 


® time losses that are normal for 
the industry in which the worker 
was employed, e.g., seasonal, 
annual, or regular layoffs, or 
such irregular periods as are 
characteristic of the worker’s 
employment. 


Consideration of these factors when 
determining the “allowability” of 
lost time experienced by workers 
during the period being used to 
estimate earnings will result in 
achievement of a fair and equitable 
estimation of average earnings. 


Effective Date 


This policy applies to applications 

received relating to the calculation 
of average earnings with respect 

to: 


@ work-related injuries occurring on 
or after July 1, 1989, and 


® industrial diseases for which a 
diagnosis is confirmed on or after 
July 1, 1989. 


Board Minute #17, April 13, 1982, 
Page 4960 remains in effect for: 


® work-related injuries which oc- 
curred prior to July 1, 1989, and 


® industrial diseases for which a 
diagnosis is confirmed prior to 
July 1, 1989. 


POLICY TEP OR 


Policy Report is published under the 
authority and direction of the Policy 
and Program Development Department 
of the Workers’ Compensation Board. 
If there is any conflict between the 
statements contained in this publica- 
tlon and the Worker’s Compensation 
Act and/or the Board approved policy 
documents, the Act or the approved 
document governs. 


























Comments or inquiries should be 
addressed to: 


Jean d’Agenais, Editor, 
Policy Report, 

Policy and Program 
Development Department, 
Workers’ Compensation Board, 
2 Bloor Street East, 

22nd Floor, 

Toronto, Ontario, M4W 3C3. 
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Pension Payments Outside — 


Canada 


On May 8, 1989, a new policy was 
approved on payment to pension 
recipients not residing in Canada. 
Previously, pension recipients resid- 
ing in non-NATO and non-Com- 
monwealth countries received their 
benefit payments in a different man- 
ner than other pension recipients. 


Rather than being mailed to the 
home address of the pension recipi- 
ent, pension cheques were mailed to 
the Canadian or British embassy for 
pick-up. In addition, pension 
cheques normally issued on a 
monthly basis were sent only once 
or twice a year to those who resided 
in non-NATO or non-Common- 
wealth countries. The previous pol- 
icy was approved in 1955, largely in 
response to the prevailing “cold 
war” atmosphere. By directing 
monies through the embassy, the 
Board insured against possible con- 
fiscation by the foreign state. In 
addition, the Board would be as- 
sured that the payment went to the 
correct person because the embassy 
would require proper identification 


WIG REPORT 
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2, } 
before releasing any cheques I n 
recent years, this practice had be- 
come problematic in some instances, 
and it was felt that securing pay- 
ments in this manner was no longer 
necessary. 


NEW POLICY 


“Pension payments to per- 
sons who reside outside of 
Canada shall be made in the 
same manner as if they were 
still residing in Canada, 
though exceptions can be 
made with respect to the 
frequency of payment and 
the mailing address.” * 


The Board’s new policy provides 
that pension recipients no longer 
residing in Canada will receive 
their pension payments in the same 
manner as if they were still resid- 
ing in Canada. 


Workers’ Commission 
pl ata des accidents 
oard du travail 


November 1989 
Vol. 2 No.5 


Exceptions with respect to the fre- 
quency of payment and the mailing 
address will be made if the pension 
recipient has concern that the 
usual method is not secure,-or if 
monthly payments are burdensome 
in terms of currency exchange or 
banking requirements. In these 
cases, the Board will, at the work- 
er’s request, make less frequent 
payment, or will mail the pension 
payment to the appropriate Cana- 
dian embassy, consulate or diplo- 
matic post handling Canadian 
affairs. 


Effective Date 


The new policy applies to all pen- 
sion cheques for non-residents of 
Canada dated on or after 
September 1, 1989. Pension re- 
cipients affected by this change will 
receive a letter outlining the new 
approach and the option of making 
alternative arrangements if the 
pension recipient has concerns 
regarding security or frequency of 
payment. & 


* Board Minute #3, May 8, 1989, 
Page 74 





International Reciprocal 


Agreements 


The Ontario Workers’ 
Compensation Board maintains re- 
ciprocal agreements with its counter- 
parts in the countries of Italy, 
Greece, and Portugal. 


ITALY - “INAIL” 

(Instituto Nazionale per 1’ As- 
sicurazione contro gli Infortuni 
sul Lavoro) 


PORTUGAL - “CNSDP” 
(Caixa Nacional de Seguros de 
Doencas Profissionais) 


GREECE - “MSSG” 
(Ministry of Social Services 
Greece) 


These reciprocal agreements pro- 
vide a mechanism for: 


@ reviewing a worker’s degree of 
permanent partial disability 


@ paying for necessary health care 
at the worker’s place of resi- 
dence 


@ registering claims for exposure 
that may have resulted in occu- 
pational disease. 


The provisions of the INAIL, 
CNSDP and MSSG agreements 
apply to the workers of Ontario, 
Italy, Portugal and Greece who are 
entitled to a permanent disability 
award from either INAIL, CNSDP, 


MSSG or the Ontario Workers’ 
Compensation Board. 


The agreements apply to the 
evaluation or re-evaluation of work- 
related residual clinical disability 
affecting a worker, and the condi- 
tions related to the recognized dis- 
ability. These agreements apply 
when an Ontario resident moves 
out of the country, or if a person 
from another jurisdiction moves to 
Ontario. In either case, the in- 
jured worker obtains pension-re- 
lated services without having to re- 
turn home. 


Workers who receive benefits for 
permanent disability from Italy, 
Portugal or Greece, and who now 
reside in Ontario, may be assessed 
by the Ontario WCB once a 
“Certificate of Authorization” has 
been received from INAIL,CNSDP, 
or MSSG. (cont’d on page 4) 
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Employer Reporting 
Obligations & Penalties 


As reported in the March 1989 issue of Policy Report (Vol.2 No.1), some 
of the rules governing employer reporting obligations and penalties will 


change effective January 1, 1990. 


The 5 main employer reporting obligations and the related penalties are 


outlined below: 


REGISTERING A NEW BUSINESS 
WHEN THE FIRST WORKER 
IS HIRED 


To register, a new employer must: 


1. contact the WCB within 30 days 
of hiring the first worker, and 


2. returned the completed state- 
ment of payroll to the WCB 
within 45 days of the statement 
being issued to the employer by 
the WCB. 


Employers who register on time 
avoid: 


— a 5% penalty on the assessment 
calculated from the day the first 
employee was hired, and 


— interest on the above assessment 
calculated at the Bank of Canada 
rate plus 2%, and 


— liability for the full cost of lost 
time accidents occurring before 
completion of the two registration 
obligations. 


SUBMIT PAYROLL STATEMENTS 
ON TIME EACH YEAR 


In late December or early January, 
the WCB mails a statement of pay- 
roll to each registered employer. 
Employers must complete and re- 
turn their company’s payroll state- 
ment to the WCB by the due date 
of March 15 (April 30 for farmers). 


Employers who submit their payroll 
statements on time will avoid a 
penalty of: 


— 5% for late filing if the statement 
is received after March 15 but 
before the date of the annual ar- 
bitrary assessment, or 


— 10% for non-filing if the state- 
ment is received after the annual 
arbitrary assessment date (usu- 
ally in the 3rd quarter). 


— liability for the full cost of lost 
time accidents occurring during 
the period from the date the 
statement was due to the date 
the Board received the 
statement. 


REPORTING PAYROLL 
ACCURATELY 


Employers may reforecast their 
payroll estimates during the year. 
The WCB suggests that employers 
who pay their assessments in a 
lump sum or in instalments review 
their payroll each quarter and sub- 
mit a revision if the reforecasted 
estimate exceeds the previous esti- 
mate by 25%. This does not apply 
to employers included in the 
monthly self-assessment plan who 
report their actual payroll to the 
Board monthly. 


If discrepancies in reported payroll 
or industry classification occur, the 
WCB may assess employers retroac- 
tively for up to 6 previous years, or 
to the last year audited. If the 
inaccuracies were intentional, an 
additional penalty will be levied 
equal to 100% of the difference in 
assessment for each year in which 
the employer intentionally under- 
reported or misallocated payroll 
among rate groups. 


“Intentional under-reporting” is 
defined as continued under-report- 
ing or misallocation of payroll 
among rate groups, despite previous 
written direction from the WCB on 
the proper method of reporting 
payroll. 


The WCB will attempt to identify 
employers who repeatedly under 
estimate, and automatically increase 
the estimate to the level of the 
previous year’s reported payroll. 


PAYING ASSESSMENT 
PREMIUMS WHEN DUE 


When the WCB receives an em- 
ployer’s statement of payroll, an 
assessment premium is prepared 
and sent to the employer for pay- 
ment. In paying the assessment by 
the due date, an employer avoids: 


— a 5% service charge on the un- 
paid assessment 


— a further 1.5% interest for each 
month the assessment remains 
unpaid 


~ liability for the full cost of lost 
time accidents occurring when 
the assessment has been over- 
due for 120 days or more. 


REPORT ACCIDENTS PROMPTLY 


According to section 121(1) of the 
Workers’ Compensation Act, when 
an accident occurs, employers 
must notify the Board in writing 
within three working days of 
learning of the accident. This 
applies to both lost-time and no- 
lost time claims. Allowing for tran- 
sit in the mail, the Board will per- 
mit up to seven working days for 
receipt of written notification. If 
the accident report is signed later 
than three days after the em- 
ployer learns of the accident, the 
penalty applies, even though the 
report may have been received 
within seven working days. 


Employers usually submit a com- 
pleted form 0007, “Employer’s 
Report of Accidental Injury or 
Industrial Disease”, although a 
reasonable facsimile or letter deliv- 
ered by hand, courier, regular or 
electronic mail is acceptable, pro- 
vided all information as specified in 
section 121(1) of the Act is in- 
cluded and legible. 


Information received by telephone 
is not considered evidence of an 
employer’s compliance within the 3 
day reporting provision. 


By reporting accidents promptly, 

employers avoid being charged a 
penalty for each incident of non- 
compliance (applies to both lost 

time and no-lost time claims): 


— $100 for each late accident 
report in 1990 








$150 for each late accident 
report in 1991 


$250 for each late accident 
report in 1992. 


RELIEF FROM PENALTIES 


If partial financial relief from a 
penalty is provided under the Act, 
it may be granted on the grounds 
of unfamiliarity with reporting or 
payment obligations. Total relief 
will not be granted for reason of 
unfamiliarity with reporting or 
payment obligations. 


PHASED PAYMENTS 


Provided that the WCB’s financial 
interests are protected and an em- 
ployer’s account is up to date, a 


phased payment plan (3 month 
intervals for up to 3 years) may be 
permitted for significant penalties if: 


— the penalty causes the employer 
grave financial hardship 


— action to improve payment and 
occupational health and safety 
practices has been taken, and 


— the employer is solvent. 


An employer can have only one 
phased payment plan at a time (i.e., 
two or more phased payment plans 
cannot exist concurrently or overlap 
with one another). If there is an 
overdue balance outstanding, we 
strongly recommend the employer 
contact our collection services 

area. & 


Automatic Overpayment Recovery 


Besides its ability to make payments 
more efficiently, the new Workers’ 
Benefits computer system (WBS) 
will also provide the Board with the 
ability to more effectively recover 
outstanding overpayments after all 
other possible recovery methods 
have been exhausted. 


HOW OVERPAYMENTS OCCUR 


An overpayment can occur in a 
claim for a variety of reasons. A 
worker may return to employment 
and the WCB isn’t notified and 
continues to issue benefits. Data 
entry errors may be made on the 
part of the WCB. Workers may 
accept benefit payments when there 
is no entitlement. Incorrect earn- 
ings information may be reported 
by the worker or 

employer. 


RECOVERY METHOD 


Considerable effort is made to re- 
cover Overpayments without creating 
undue financial hardship for work- 
ers. Despite this effort, a number 
of overpayments are not recovered. 


The initial attempt to recover an 
overpayment is usually made once 
the worker is back to work. 


Depending on the amount involved, 
the worker may be contacted up to 
four times by telephone, letter, or 
in person by a Board representa- 
tive. Every effort is made to work 
out a repayment plan. 


If these numerous contacts are 
unsuccessful and a repayment 
schedule is not worked out, the 
worker is advised by registered mail 
that if compensation is payable in a 
new or subsequent claim the new 
WBS enables the Board to identify, 
and automatically recover outstand- 
ing Overpayments from any sub- 
sequent compensation to which a 
worker becomes entitled. When the 
WBS identifies an outstanding over- 
payment, the adjudicator will pro- 
gram the WBS to automatically 
deduct: 


i) the full amount of the over 
payment from any lump sum 
payment; * 


and/or 

ii) 20% of the worker’s ongoing 
compensation payments 
(temporary disability, 
pension, or pension 
supplement) 


until the overpayment is recovered. 


(In establishing the 20% figure, 
the Wages Act was used as a 
guide. That Act specifies a maxi- 
mum of 20% in garnishment 
proceedings.) 


The automatic deduction of the 
worker’s ongoing compensation can 
be re-negotiated at the request of 
the worker or the worker’s repre- 
sentative at any time. 


If the worker objects to the exis- 
tence of the overpayment, the 
recovery will be initiated and pur- 
sued until the objection is resolved 
through the Board’s appeals proc- 
ess. If the worker’s objection is 
allowed, any monies deducted will 
be reimbursed to the worker with 
interest. 


If it appears that the new or subse- 
quent claim will likely take some 
time to adjudicate (e.g. if a field 
investigation is necessary or a pen- 
sion rating is pending), an addi- 
tional letter is mailed reminding the 
worker of: 


i) the outstanding overpayment; 
and 


ii) the Board’s position regarding 
automatic Overpayment 
recovery. 


The letter will once again urge the 
worker to contact the Board to 
negotiate a repayment schedule. 


It must be stressed that this method 
of recovery is only used in a situ- 
ation where a worker repeatedly 
ignores the Board’s attempts to 
recover an outstanding overpay- 
ment, or fails to engage in an 
agreed upon repayment plan. 
Automatic overpayment recovery 
will not apply if a worker is making 
every effort to repay the 
overpayment. 


It is hoped that, while retaining the 
flexibility to negotiate the terms of 
repayment at all times, this new 
policy may encourage workers to 
settle outstanding overpayments 
more quickly. 


The effective date will be the same 
as the general implementation of 
the WBS. This is expected to be 
the end of 1989. 


* A lump sum payment is: 

* any payment of temporary 
disability benefits representing 
a benefit period greater than 
two weeks; 


* a permanent disability award 
payable as a lump sum; or 


* any pension arrears. 








International Reciprocal 
Agreements 


(cont’d from page 1) 

The Certificate also allows for the 
payment of necessary health care 
at the worker’s place of residence, 
or allows for inquiry into expo- 
sure(s) which may have resulted in 
occupational disease. Following 
inquiry and/or assessment, findings 
are communicated to the respective 
overseas counterpart so that a 
decision may be made. 


Similarly, Ontario injured workers 
who now reside in Italy, Portugal 
or Greece may benefit from these 
reciprocal agreements. 8 





POUCY EP On, 


Policy Report is published under the 
authority and direction of the Policy 
and Program Development Department 
of the Workers’ Compensation Board. 
If there is any conflict between the 
statements contained in this publica- 
tion and the Worker’s Compensation 
Act and/or the Board approved policy 
documents, the Act or the approved 
document governs. 


Comments or inquiries should be 
addressed to: 




















Jean d’Agenais, Editor, 
Policy Report, 

Policy and Program 
Development Department, 
Workers’ Compensation Board, 
2 Bloor Street East, 

22nd Floor, 

Toronto, Ontario, M4W 3C3. 
Graphic Production: 


Graphics Reproduction, 
Office Services. 


ATTENTION SUBSCRIBERS TO POLICY REPORT 


To ensure you receive each issue, and to keep our mailing costs down, 
we need to keep our distribution system up-to-date. Please submit any 


changes in your mailing address to: 


Usha Kapoor, 
Manuals Distribution Specialist, 


Policy Publications — Training and Information Branch, 
Workers’ Compensation Board, 
22nd Floor, 

2 Bloor Street East, 

Toronto, Ontario, 

M4W 3C3 


(416) 927-4941 


Subscriptions to Policy Report are free on request to this address. 
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INFORMATION 


The Board recently reviewed issues 
concerning the 


¢ inadvertent disclosure of “harm- 
ful medical information” and 


¢ method of disclosing “significant 
medical information”, discov- 
ered by Board doctors during 
medical examinations, to injured 
workers. 


The review resulted in a clarifica- 
tion of pertinent policies and guide- 
lines. 


| Harmful Medical 
Information 


If there is an issue in dispute, in- 
jured workers (and/or their ap- 
pointed representatives) may have 
access to their claim files. How- 
ever, S.77(2) of the Act protects 
workers from inadvertently learning 
of medical information concerning 
work-related or non work-related 
conditions about which they may 
have no prior knowledge and which 
may be potentially harmful. 





Where the file or a record 
respecting the claim, in the 
opinion of the Board, contains 
medical or other information 
that would be harmful to the 
worker, if given to the worker, 
the Board shall provide copies 
of such medical information to 
the worker’s treating physician 
instead of the worker or the 
worker’s representative and 
advise the worker or the rep- 
resentative that it has done so. 


Currently, the Board’s Access Spe- 
Cialists are responsible for ensuring 
that potentially harmful information 
is identified and removed from the 
worker’s file prior to the release of 
the file to the worker. However, 
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responding quickly.” MARR : 
with the legislation safeguarding the 
worker, is a concern. Therefore, 
on January 1, 1990, adjudicators 
and other decision-making staff will 
share the responsibility of flagging 
potentially harmful medical informa- 
tion contained in medical reports 
and documents they receive. This 
will allow Access Specialists, who 
continue to be responsible for mak- 
ing the final determination as to 
what is harmful, to review the files 
more quickly and forward such 
information to the injured worker’s 
treating physician. 


To clarify what is harmful informa- 
tion the following guidelines exist 
for the decision-makers: 


Consideration for 


e the nature and seriousness of the 
condition 


e the worker’s awareness of the 
condition 


¢ the potential effect of the disclo- 
sure on the worker’s recovery 
from the work related injury or 
on the worker’s mental health. 


Potentially harmful medical infor- 
mation would include terminal ill- 
nesses, AIDS, Cancer, references to 
communicable diseases, such as 
Herpes, or references suggesting a 
hopeless prognosis, etc. 


Significant Medical 
Information 


There are occurrences, although 
rare, when Board physicians dis- 
cover “significant medical informa- 
tion” related to compensable condi- 
tions or otherwise while conducting 
routine medical examinations of 
injured workers. 
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The review of existing Board prac- 
tice regarding disclosure of such 
information was done so in light of 
s.42(h) of the Freedom of Informa- 
tion and Protection of Privacy Act 
(FIPPA). 


An institution shall not dis- 
close personal information in 
its custody or under its control 
except...in compelling circum- 
stances affecting the health 
and safety (of) an individual... 


The Board’s practice has been 
clarified by a new policy, effective 
October 1, 1989. 


Any Board physician who dis- 
covers significant medical in- 
formation about a worker will 
ensure that it is brought to the 

_worker’s attention by disclosing 
the information to the worker’s 
treating physician and advising 
the worker to consult with the 
treating physician. 


The Board will pay for workers’ 
follow up appointments with their 
treating physicians if the medical 
information disclosed relates to a 
compensable condition. Treating 
physicians or the Board will refer 
costs of appointments related to the 
disclosure of non—compensable 
conditions to OHIP. & 


INSIDE Policy Report ... 


Disclosure of Medical 
Information 


Calculating Supplementary 
Awards 


Bill 162 Consultation 
Evolves 


Forest Firefighters 


Policy Publications 
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CALCULATING SUPPLEMENTARY 


AWARDS 


The Board reviewed the practice of including other sources of income along 
with earnings from employment in the calculation of supplements. It was 
determined that income such as early retirement pensions, long term disabil- 
ity pensions, UIC benefits, and supplementary unemployment benefits, etc. 
could not be included in these calculations. The new practice applies to all 
calculations of supplements arising out of new periods of entitlement com- 


mencing on or after August 15, 1989. 





Supplements 


Workers who are in receipt of 
permanent disability pensions 
may receive supplements to assist 
them during a period of rehabilia- 
tion, and help them adjust to re- 
duced earnings. 


Legislative Background 


In the pre-1985 Act, supplement 
calculations were governed by 
s.43(5) 


“ ..the total sum of such sup- 
plement and award shall 
not exceed in any case the 
like proportion of 75 per 
cent of his average 
earnings... preceding the 
accident...” 


From 1985 to July of ’89, pursu- 
ant to s.45(5), the method for 
calculating supplements was gov- 
erned by s.45(6). 


“.,.the Board shall have re- 
gard to the difference be- 
tween the net average earn- 
ings of the worker before 
the accident and the net av- 
erage earnings after the ac- 
cident and the compensa- 
tion shall be...90 per cent 
of the difference...” 


Bill 162 made s.45(5S) “cease to ap- 
ply” but the general approach 
applies to supplements under the 
transitional sections of Bill 162 
(s:435)3 





Calculation of Supplements 





Board practice, prior to August 15, 
1989 (the date the new definition 
of earnings became effective), was 
to include as part of post-accident 
net average earnings, income such 
as other pensions and unemploy- 
ment benefits. 


The effect of including these other 
sources of income as earnings 
resulted in smaller supplements. 


Supplements are calculated 
(under s.45(6)) by comparing: 


monthly (escalated) * 
pre-accident net average earnings 


to 


monthly post-accident net average 
earnings 


From the resulting total the work- 
er’s monthly WCB pension pay- 
ment and CPP benefits are de- 
ducted, arriving at the worker’s 
monthly supplement. The following 
chart exemplifies the difference in 
the calculation of supplements 
using the old and the new defini- 
tion of earnings.88 


CALCULATION OF TEMPORARY SUPPLEMENTS 


New Method 


A. Monthly (escalated) * 
pre-accident 
net average earnings 


LESS 


B. Post-accident 
net average earnings 


C. 90% of (A - B)** 
LESS 


D. WCB Monthly Pension 
Plus 
Canada Pension Plan 


MONTHLY TEMPORARY 
SUPPLEMENT 


$1000 


$ 100 


$ 100 


$ 610 


Old Method 


$1000 


Plus 
Early Retirement 
Pension, etc 





. Pre-accident earnings are escalated yearly, based on the Consumer Price Index for 


Canada. 


** Based on an accident occurring on or after April 1, 1985. 
Prior to April 1, 1985, 75% of the difference between pre- & post-accident gross 


earnings is calculated. 
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BILL 162 
CONSULTATION 
EVOLVES 


On November 10, 1989, the 
Board of Directors approved pro- 
posals relating to consultation for 
policies and regulations for the 
implementation of Bill 162. 


Two bi-partite Working Commit- 
tees, have been established and 
will provide advice on, 


1) proposals for the Reinstate- 
ment Regulation for the con- 
struction industry and 


2) proposals for Bill 162 policies 
and regulations. 


Advice from the Bill 162 policies 
and regulations committee will 
supplement the submissions re- 
ceived from stakeholders in re- 
sponse to discussion papers circu- 
lated in September. (See Sep- 
tember 1989, Policy Report) 


The mandate of this committee 
will be carried out in two phases. 


Phase 1 will review Board-devel- 
oped interim policy proposals 
covering definitions of “essential 
duties”, “regularly employed”, 
“alternative employment”, and 
“suitable” for the purposes of 
reinstatement; and, the integra- 
tion of Canada Pension Plan and 
Quebec Pension Plan payments 
with workers’ compensation 
benefits. 


Phase 2 will review Board-devel- 
oped regulation proposals per- 
taining to the above mentioned 
issues as well as “suitable” and 
“available” in s.45a, and criteria 
for determining average earnings 
of apprentices, learners and stu- 
dents. 


Following each of the 2 phases, 
a report on the work of the Bill 
162 Working Committee will 
proceed to the Board of Direc- 
tors along with policy and regula- 
tions proposals (as applicable) 
from the Board’s administrators. 
The Phase 1 report is scheduled 
for the January 1990 Board of 
Directors meeting. 


FOREST FIREFIGHTERS 


In 1987 Ontario lost 75,582 hec- 
tares (approximately 186,763 acres) 
of forest in 1,923 fires. These fires 
were fought by firefighters employed 
by the Ministry of Natural Re- 
sources and by other workers called 
in by the Ministry to assist. 


Forest firefighters are covered un- 
der s.1(1)(z) (iv) and 1(2) of the 
Workers’ Compensation Act: 


Any person who is summoned 
to fight forest fires by an 
authority and is injured while 
doing so, is considered to be a 
worker of that authority and 
not of his/her regular employer. 


Who is considered to be an author- 
ity? By extension, does this author- 
ity bear the costs of the claim? 
What part, if any, is played by the 
regular employer? What earnings 
are used in these situations? The 
Board reviewed these issues, and a 
Legislation Clarification Memoran- 
dum has been approved. 


Definitions 


FFPA: The Forest Fire Protection 
Act. 


Authority: The Minister of Natu- 
ral Resources, the Ministry of 
Natural Resources (MNR), fire 
wardens or special officers ap- 
pointed by the Minister. 


Summons: A call to fight forest 
fires by an authority. The sum- 
mons may be explicit, i.e., a di- 
rect command or instruction. 
Alternatively, the summons may 
be implicit or indirect. 


Examples of implicit or indirect 
summonses include employees of 
logging companies, 


* responding to forest fires in 
accordance with agreements 
between the logging companies 
and the MNR, and 


* responding to a forest fire of 
their own accord without MNR 
involvement, which actions are 
deemed to be pursuant to a 
MNR summons. 











Responsibilities/Costs 


Any person summoned by the 
MNR is considered a worker of 
the MNR for compensation pur- 
poses while continuing on the 
regular employer’s payroll. As 
such, all accident costs relating to 
forest firefighting are borne by the 
MNR. 


Earnings 


A person summoned by the MNR 
to fight forest fires becomes an 
employee of the MNR, but in the 
event of an accident the compen- 
sation rate is based on earnings 
with the regular employer. 


The compensation rate for unem- 
ployed persons summoned by the 
MNR and injured while forest 
firefighting is based on the MNR’s 
rate for its Unit Crewmember Re- 
source Technician 1. The MNR 
rate for 1989 is $540 per week. 


Adjudication of Forest 
Firefighters Claims 


Claims for workers injured while 
forest firefighting on or after Sep- 
tember 12, 1989 are covered by 
the Legislation Clarification 
Memorandum. 


Claims adjudicators can always 
presume that someone involved in 
fighting forest fires did so as 
though summoned by the MNR. 
However, the MNR may rebut the 
presumption by showing that the 
FFPA does not apply to the 
situation. 88 








POLICY PUBLICATIONS —- 1989 


REVIEW 


The Operational Policy 
Manual 


In late November and early De- 
cember, the second batch of docu- 
ments for the new Operational 
Policy manual was printed and 
distributed, bringing the number of 
published documents to 146. By 
year end, the remaining documents 
are scheduled to be in the printing 
phase. 


For those readers not familiar with 
the Operational Policy manual, it 
contains documents addressing the 
information requirements of both 
WCB personnel and the Board’s 
clients: 


¢ The WCB (organization & 
services) 


¢ Making a Claim 

¢ Work Related Accidents and 
Disabilities 

¢ Occupational Diseases 

¢ Wage Loss Benefits 


¢ Billings/Reimbursements/Pay- 
ments 


¢ Vocational Rehabilitation 
¢ Employer Information 
e Appeals 


The Operational Policy manual 
will be available in both official 
languages in 1990. The Board’s 
French Translation Services team 
in Sudbury is currently translating 
the documents as they are ap- 
proved. 


Subscribers To Date 


Since initial publication, 75 copies 
of the new manual have been pur- 
chased. Internal and external 
subscribers now number 1850. 
Billings for 1990 subscription serv- 
ices were mailed (with return ad- 
dressed envelopes) in mid Novem- 
ber and over 23% of our subscrib- 
ers have responded. 


ATTENTION 
SUBSCRIBERS TO 
POLICY REPORT 


Policy Report 


To ensure you receive each issue, 
and to keep our mailing costs 
down, we need to keep our distri- 
bution system up-to-date. Please 
submit any changes in your mail- 
ing address to: 


Policy Report has now been pub- 
lished for 2 years. The number of 
subscribers (internal and external) 
has increased to 5700. 


In response to the Board’s initia- 
tives to provide bilingual services 
by the effective date of the French 
Language Services Act, November 
19, 1989, Policy Publications pub- 
lished its first bilingual edition 
(Vol. 2, No. 4) in September 
1989. 


In the New Year Policy Publica- 
tions will be conducting a user 
satisfaction telephone survey, which 
will cover a percentage of both 
internal and external subscribers. 
Our readers’ comments are invited. 


Usha Kapoor, 

Manuals Distribution Specialist, 
Policy Publications — Training and 
Information Branch, 

Workers’ Compensation Board, 
22nd Floor, 

2 Bloor Street East, 

Toronto, Ontario, 

M4W 3C3 


(416) 927-4941 


Subscriptions to Policy Report 
are free on request to this 
address. 


From the staff of Policy Publica- 
tions, Training & Information Serv- 
ices, and the Operational Policy 
Branch, we wish our readers a 
healthy, happy, and prosperous 
New Year! 
































= POLE HEP OR 


Policy Report is published under the 
authority and direction of the Policy 
and Program Development Department 
of the Workers’ Compensation Board. 
If there is any conflict between the 
statements contained In this publica- 
tion and the Worker’s Compensation 
Act and/or the Board approved policy 
documents, the Act or the approved 
document governs. 


Comments or inquiries should be 
addressed to: 


Jean d’Agenais, Editor, 
Policy Report, 

Policy and Program 
Development Department, 
Workers’ Compensation Board, 
2 Bloor Street East, 

22nd Floor, 

Toronto, Ontario, M4W 3Cs3. 





Graphic Production: 
Graphics, 
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UNFUNDED LIABILITY - 
IMPROVED OUTLOOK 


The Board’s most recent long-range 
forecast, produced in October 
1989, projects the retirement of the 
unfunded liability by the year 2007, 
seven years earlier than the previ- 
ous projection made in April 1989. 
The improved outlook is in part 
based on assumptions related to: 


® maintenance of the reduced in- 
jury frequency rates experienced 
during 1989 


@ the anticipated impact of the new 
medical and vocational rehabilita- 
tion strategies. 


Unfunded Liability 


The unfunded liability (estimated at 
$7.6 billion in 1989) is the differ- 
ence between the Board’s total ex- 
isting assets and the present value of 
the funds required to meet current 
and future costs of accidents which 
have already occurred. 


The funding ratio (assets divided by 
liabilities) presently stands at about 
42 per cent. When the funding 


ratio reaches 100%, ij.e., when as- 
sets equal liabilities, the unfunded 
liability will be retired. 


The Board’s April 1989 long-range 
forecast projected that this would 
occur in the year 2014. 


The October 1989 forecast takes 
into account more recent develop- 
ments, in particular an apparent 
reduction of almost 6 per cent in 
the injury frequency rate (i.e., lost- 
time injuries per 100 man-years) 
and implementation of the Board’s 
new medical and vocational strate- 
gies. Assuming that this improved 
injury frequency rate can be main- 
tained and that real costs per claim 
remain stable, the Board’s latest 
forecast now projects retirement of 
the unfunded liability by the year 
2007, i.e., 7 years earlier than pre- 
viously anticipated. 


Decrease in Accident Costs 


In the past, injury frequency rates 
have tended to be closely correlated 
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with the level of business activity in 
the Province so that as unemploy- 
ment rates decline, frequency rates 
rise, and vice versa. The 1989 
reduction in injury frequency was 
unexpected, in that it occurred at a 
time when unemployment rates 
remained quite stable and when 
injury frequency rates had generally 
been on an upward trend over the 
previous 6 years. The reasons for 
1989’s improvement are still under 
investigation, however, improved 
health and safety practices by em- 
ployers are one possibility. 


Funding Strategies 


In 1984 the Wyatt Company, com- 
missioned to examine the Board’s 
unfunded liability and make pro- 
posals for its elimination, noted 
that employer assessment rates at 
that time were inadequate to cover 
current accident costs. 


Recommended was the adoption of 
a full funding strategy, designed to 
raise assessment rates to levels 
adequate to cover the costs of each 
year’s new accidents and to gener- 
ate a surplus above that amount 
sufficient to retire the unfunded 
liability over a specified time- 
frame. A 30-year timeframe was 
selected, with the requisite higher 
assessment rates to be phased in 
over a three or four year time 
period. The full funding approach 
has the advantage of ensuring that 
accident costs are appropriately 
allocated to the activities producing 
them, thereby providing an incen- 
tive encouraging employers to im- 
prove health and safety. 


Section 89 of the Workers’ 
Compensation Act requires that 
the Accident Fund be maintained, 


“.,.8O aS not unduly or unfairly 
to burden the employers in 
any class in future years with 
payments that are to be made 
in those years in respect of 
accidents that have happened 
previously.” 


(continued on page 4) 








WORKERS TO BE REINSTATED 


The majority of Bill 162 came into force on January 2, 1990, and signifi- 
cantly amended the Workers’ Compensation Act with respect to mandatory 
reinstatement of injured workers. The Working Committee on Bill 162 
Policies/Regulations*, established to provide expert advice and guidance on 
policy proposals and regulations on issues arising out of Bill 162, assisted in 
the development of interim policies approved by the Board of Directors on 
January 5, 1990. Highlights of the interim policies follow. 


Entitlement to 
Reinstatement 


Workers who have been em- 
ployed continuously for one year 
prior to the injury are entitled to 
job reinstatement. Work inter- 
ruptions in the year prior to the 
injury affect the continuity of 
employment only if the employer 
and worker intended to sever the 
employment relationship. 


Which Employers Must 
Reinstate? 


Employers who regularly employ 
20 or more workers are bound by 
the reinstatement provisions. 


Accommodating Injured 
Workers’ Needs 


Employers are required to accom- 
modate the work or the 
workplace to the needs of an 
injured worker, unless doing so 
causes undue hardship for the 
employer. 


The Board uses the Ontario Hu- 
man Rights Commission’s Guide- 
lines for Assessing Accommoda- 
tion Requirements for Persons 
With Disabilities as a guide to 
determine whether accommodat- 
ing the worker would cause an 
employer undue hardship. 


When Reinstatement 
Obligation Begins 


When the worker is able to per- 
form the essential duties of the 
pre-injury employment or is medi- 
cally able to perform suitable 
work, the Board provides written 
notice to the employer and the 
worker. 


The employer’s reinstatement 
obligations begin immediately 


upon receipt of the notice which is 
deemed to have been received 
seven days after being mailed. 


The employer is obligated to rein- 
state the worker up until, 


® two years from the date of in- 
jury (the date the worker suf- 
fered a disabling impairment), 


or 


® one year from notification that 
the worker is fit to return to 
pre-injury work 


or 


@ the worker’s 65th birthday, 


whichever occurs first. 


Essential Duties of 
Pre-Injury Job 


“Essential duties” of a job are 
those duties necessary to produce 
the actual job outcome. When the 
Board determines that the worker 
can do the essential duties of the 
pre-injury job, the employer must 
reinstate the worker in the pre- 
injury job or alternative employ- 
ment of a comparable nature and 
earnings. 


Comparable 
Alternative Job 


To assess whether a worker is be- 
ing reinstated in alternative em- 
ployment, comparable to the the 
pre-injury employment, the Board 
compares the following aspects of 
the two jobs: 


@ duties performed 
® working conditions 


® degree of skill, effort, and 
responsibility 


@ rights, privileges, and perqui- 
sites 


® advancement opportunities 
® vocational qualifications 
@ earnings. 


(Less than 90% of the pre-injury 
employment earnings are not 
considered comparable.) 


Suitable Employment 


Suitable employment is any job 
which a worker is medically able 
and has the necessary skills to 
perform and which does not pose 
a health or safety hazard to the 
worker or co-workers. 


The employer must offer an in- 
jured worker all suitable jobs that 
become available while the em- 
ployer’s re-employment obliga- 
tions are in effect. 


Collective Agreements 
Compared to the Act 


The Board compares the re-em- 
ployment provisions of a collec- 
tive agreement to those of the 
Act and whichever accords the 
worker greater rights prevails. In 
all cases, however, workers’ re- 
employment rights under the Act 
are subject to the application of 
seniority provisions of collective 
agreements. 


Termination Following 
Reinstatement 


Unless the contrary is shown, it is 
presumed that employers have 
not complied with their reinstate- 
ment obligations if injured work- 
ers are terminated within six 
months of reinstatement. 


Policy Exceptions 


If policy guidelines do not reason- 
ably apply to a particular case, 
adjudicators must regard the pro- 
visions of the Act and the real 
merits and justice of the case. 


* Working Committee on Bill 162 
Policies/Regulations - See Policy 


Report Vol. 2 No. 6, “Bill 162 
Consultation Evolves”. 

















OTHER 

BILL 162 
POLICIES 

— CPP and/or QPP 


When calculating temporary supple- 
ments or temporary total disability 
benefits under s.40(2), the Board 
deducts from a worker’s gross pre- 
injury earnings any disability 
payments the worker may receive 
for the injury under the Canada 
Pension Plan and/or the Quebec 
Pension Plan. 


The Board deducts from the 
deceased worker’s gross earnings 
payments of survivor benefits 
received under the Canada Pension 
Plan and/or the Quebec Pension 
Plan for death caused by injury. 


— Employers’ 
contribution to 
workers’ benefits 


Under the provisions of Bill 162, 
employers must maintain contribu- 
tions for employment benefits 
(health care, life insurance, regis- 
tered pension plans) for one year 
following the date of an injury to a 
worker if the worker meets the 
eligibility criteria. 


Upon receipt of a complaint the 
Board will determine whether an 
employer has met the contributory 
obligations and, if appropriate, will 
levy a penalty for non-compliance. 


The penalty for non-compliance is 
the sum of one year’s employer 
contributions to a worker’s em- 
ployment benefits. If the em- 
ployer promptly corrects the failure 
to mantain employment benefits, 
relief up to 50% of the penalty is 
possible 


DECEASED WORKERS’ 
PERSONAL INFORMATION 


On January 4, 1990, the Board of 
Directors approved a policy clarifi- 
cation regarding the release of 
personal information about de- 
ceased workers under the Workers’ 
Compensation Act (the Act) and 
the Freedom of Information and 
Protection of Privacy Act (FIPPA). 


The following people may obtain 
access to the deceased worker’s 
personal information contained in 
the claim file under s.77 of the Act 
when there is an issue in dispute 
regarding entitlement: 


® persons who may be entitled to 
benefits under s.36 of the Act or 
their authorized representatives; 
and 


® authorized representatives of the 
deceased worker’s estate seeking 


compensation to which the worker 


was entitled in his or her lifetime. 


Potential recipients of the benefits 
outlined in s.36 are: 


@ the surviving spouse (with or 
without children) 


@a dependent child or children 
where there is no surviving 
spouse 


@ dependants, where there is no 
surviving spouse or dependent 
children 


@a person legally acting as a 
parent of a deceased worker’s 
children 


@a separated spouse to whom 
the worker would have been 
obliged to pay support, mainte- 
nance, or alimony under a 
separation agreement or judicial 
order. 


Under FIPPA, the Board may 
allow access to information about a 
deceased worker 


@to a deceased worker’s personal 
representative when disclosure is 
related to the administration of 
the estate [s.66(a) | 


[Personal representatives are 
executors or court-appointed 
administrators of the deceased 
worker’s estate. | 


@ when disclosure will fulfill a pur- 
pose of the Workers’ 
Compensation Act [s.42(c) ] 


@ in compassionate circumstances 
to facilitate contact with next of 
kin or friends of the deceased 
worker to inform them about the 
worker’s death [s.42(i) ] 


@ when the worker has been dead 
for 30 years or more [s.2(2) ]. 


[Documentation proving the date 
of death must be provided: 
death certificate; obituary; of- 
ficial letter recognizing death. | 


COMMENTS 
INVITED 


On January 5, 1990 the 
Board of Directors approved 
for external distribution a 
discussion paper entitled 
“The Application of the Sec- 
ond Injury and Enhancement 
Fund”. The discussion pa- 
per was distributed in Janu- 
ary 1990. Consultation is 
scheduled until May 22, 
1990, during which time 


written requests for the paper 
and written submissions 
about the issues are wel- 
come. 


Address requests for discus- 
sion papers and submissions 
as follows: 


SIEF Consultation Project 
Workers’ Compensation 
Board 

Operational Policy Branch 
2 Bloor Street, East, 22nd 
Floor 

Toronto, Ontario 

M4W 3C3 











SUICIDE FOLLOWING A WORK- 
RELATED INJURY 


The Board adopted a policy, which 
applies to suicides that occur on or 
after February 1, 1990, entitling a 

worker’s dependants to claim bene- 
fits if the worker committed suicide 
as a result of a work-related injury. 


Policy Statement 


“If a worker commits suicide 
following a work-related in- 
jury, the Board must pay 
benefits to the worker’s 
dependants if it is established 
that the suicide resulted from 
the work-related injury.” * 


WCB decision-makers will examine 
the circumstances and all evidence 
to determine if the work-related 
injury caused the worker to de- 
velop psychosocial problems which 
may have led to suicide. The 
evidence examined will include 
work-related and non work-related 
factors which may include all 
medical reports, employment and 
vocational rehabilitation history, 
psychosocial reports, and reports 
from the worker’s family members, 
friends, and co-workers. 


* Board Minute #1, January 9, 1990, 
Page 85 





(continued from page 1) 


UNFUNDED LIABILITY - 
IMPROVED OUTLOOK 


Medical & Vocational 
Rehabilitation 


The Board’s October 1989 forecast 
includes the anticipated impact of 
the new medical and rehabilitation 
strategies. Collectively, they are 
expected to increase the costs asso- 
ciated with the provision of health 
care and rehabilitation services to 
injured workers. However, it is 
expected that these increased costs 


will be more than offset by sav- 
ings stemming from more rapid 
recovery from injuries, reduced 
durations of claims, and earlier 
return to active employment. 


Further Improvement 
Expected 


Not included in the October 
1989 projection is the positive 
effect the employment reinstate- 
ment provisions of Bill 162 may 
be expected to have in reducing 
the duration of claims and ex- 
penditures. The impact of these 
provisions may become apparent 
by year-end. 





BANK CHARGES 
ON NSF CHEQUES 


Effective June 1, 1990, the Board will charge employers $10.00 
for each cheque returned from the bank due to non-sufficient 
funds (N.S.F.). The $10.00 charge represents Board costs for 


processing the NSF cheque. 


POLICY EP ORI 


Policy Report is published under the 
authority and direction of the Policy 
and Program Development Department 
of the Workers’ Compensation Board. 
If there is any conflict between the 
statements contained in this publica- 
tion and the Worker’s Compensation 
Act and/or the Board approved policy 
documents, the Act or the approved 
document governs. 



















Comments or inquiries should be 
addressed to: 


Jean d’Agenais, Editor, 
Policy Report, 

Policy and Program 
Development Department, 
Workers’ Compensation Board, 
2 Bloor Street East, 

22nd Floor, 

Toronto, Ontario, M4W 3C3. 






Graphic Production: 






Graphics, 
Office Services. 


ATTENTION 
SUBSCRIBERS 
TO POLICY REPORT 


To ensure you receive each issue, 
and to keep our mailing costs 
down, we need to keep our distri- 
bution system up-to-date. Please 
submit any changes in your mail- 
ing address to: 


Usha Kapoor, 
Manuals Distribution Specialist, 


Policy Publications — Training and 
Information Branch, 

Workers’ Compensation Board, 
22nd Floor, 

2 Bloor Street East, 

Toronto, Ontario, 

M4W 3C3 


(416) 927-4941 


Subscriptions to Policy Report 
are free on request to this 
address. 
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ISSUE IN DISPUTE —[ swasmn | 


Be i Sy 
The Board recently revised its definition of “issue in dispute} as it pert Asse t 


a Fo Pre et 
Ww 


Sy }} 


to access to claim files under s.77 of the Workers’ Compensaltetiy gh 


new definition reads: 


“An issue in dispute exists where a worker, persons entitled to benefits 
under s.36, the employer, or an authorized representative of any of the 
above, objects to or is considering an objection to a particular aspect or 
aspects of a written decision made by a Board decision-maker.” * 


In terms of providing access to a 
claim file, this new definition serves 
two purposes: it accomodates the 
employer’s right to pursue an ap- 
peal and it accomodates the work- 
er’s right to privacy with respect to 
personal information. 


Considering an Objection 


Employers no longer have to launch 
a formal objection to raise an issue 
in dispute and obtain access to the 
claim file. Now, an employer may 


simply express an interest in 
launching a formal objection to 
raise an issue in dispute. 


This change recognizes that em- 
ployers may need to first review the 
claim file to decide whether to 
pursue a formal objection. 


Specifying Issues 
in Dispute 


In all cases, employers must iden- 
tify, either on the Board’s Access 


Government 
ublications 


Workers’ Commission 
Compensation des accidents 
Board du travail 


May 1990 
Vol. 3 No. 2 


Request Form, or in writing, the 
issue(s) in dispute. If the employer 
does not use the Board’s Access 
Request Form, the employer must 
outline the same information that 
otherwise would be elicited from 
the Board’s form. By specifying 
the issue(s) in dispute, the Board 
may locate those documents rele- 
vant to the issue(s) in dispute, and 
ensure that the worker’s right to 
privacy with respect to personal 
information is assured. (See com- 
panion article on Ensuring Worker 
Anonymity). 


Written Decision 


The definition specifies that the 
objection or potential objection be 
related to an aspect of a “written 
decision.” ‘This term is not re- 
stricted to formal adverse decision 
letters but includes any written 
communication that confirms a 


decision. (continued on page 2) 
* Minute #1, March 21, 1990, 


Page 88 





ENSURING 
WORKERS” 
ANONYMITY 


The Board has reviewed its practice 
concerning the protection of 
workers’ identities in medical re- 
ports that are disclosed to employ- 
ers and their representatives and 
subsequently disclosed by employ- 
ers to their medical consultants. 


Subsequent disclosure by employers 
or their representatives of workers’ 
medical reports to third parties is 
governed by s.77(7) of the Act: 


“No employer or employer’s rep- 
resentative who obtains access to 
copies of any records of the 
Board shall disclose any medical 
information obtained therefrom 
except in a form calculated to 
prevent the information from be- 
ing identified with a particular 
worker or case.” 


The Board’s review raised the issue 
as how to prevent the disclosure of 
workers’ identities to third parties. 
Accordingly, the Board re- 
examined the provisions of s.77(7) 
which (1) uphold employers’ rights 
to view pertinent medical reports 
(in the event of an issue in dis- 
pute), and 2) require employers to 
delete references identifying 
workers. 


The Board’s new policy and 
practice becomes effective June 1, 
1990. 


~ Policy Statement 


“Access to a worker’s medical 
reports under s.77(3) may be 
granted to the employer and the 
employer’s authorized represen- 
tative(s). All representatives 
must have first submitted an 
authorization form signed by the 
employer. Employers and their 
representatives may not release 
the information further without 
first deleting all references to a 
the worker’s identity.” * 


Now employers must anonymize 
workers’ medical reports before 
disclosing them to their medical 
consultants. 


Board staff who are responsible for 
the release of information con- 
tained in claim files must ensure 
that employer representatives are 
properly authorized prior to the 
release of medical reports. Em- 
ployers will be notified of the re- 
strictions and penalties on further 
disclosure. Finally, if workers can 
show reason why employers should 
not have access to medical reports, 
the Board may limit the employers 
to viewing medical documents at 
the Board’s offices. 88 


* Minute #2, March 21, 1990, 
Page 88 
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ISSUE IN DISPUTE 


(continued from page 1) 


Below, are some of the issues in 
dispute raised by workers and 
employers. 


Initial Entitlement 
© Did an accident occur resulting 
in personal injury or death? 


© Did the accident arise out of 
and in the course of employ- 
ment? 

® Is the worker a “worker” un- 
der the meaning of the Act? 


Continuing Entitlement 

© Does the worker continue to be 
disabled? 

© Is lost time due to the acci- 
dent? 

© Does the worker have a perma- 
nent impairment? 

© To what extent is the worker 
permanently impaired? 


Amount of Entitlement 
¢ Is the amount of gross average 


earnings properly calculated? 


® Is the amount of net average 
earnings properly calculated? 
© To what degree is the worker’s 


earnings capacity impaired by 
the work-related disability? 


Transfer of Costs 


e Should costs be transferred to the 
Second Injury and Enhancement 
Fund? 

e Has the transfer of costs been 
properly calculated? 


Dependency 


¢ Is the person a “spouse” or 
“dependant” under the meaning 
of the Act? 

* Does a “member-of-the-family” 
relationship exist? 


Medical & Vocational 
Rehabilitation 


® Did the worker fail to cooperate 
in, or be available for, a medical 
or vocational rehabilitation 
program? 

¢ Did the worker fail to accept, or 
be available for, employment 
which was suitable for the worker? 


Employment Benefits 


¢ Is the employer obliged to 
continue paying benefit 
contributions? 

¢ Has the worker continued to pay 
benefit contributions? 


Reinstatement 
© Does a reinstatement obligation 
exist? 
¢ Has the reinstatement obligation 
expired? 
e Is the worker able to perform 


the essential duties of the pre- 
injury work or suitable work? 


® Would accomodating the worker 
in the work or the workplace 
cause undue hardship to the 
employer? 


Non-Economic Loss Awards 


® Is the percentage of permanent 
impairment properly calculated? 


Economic Loss Awards 


© Is the worker’s estimated earn- 
ings properly calculated? 


e Is the worker eligible to receive 
supplements? 


Procedural Matters 


© Has the statute of limitations for 
third party elections expired? & 


Policy Report is now 


printed on acid-free, 3 
recycled paper at no 
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EXCESSIVE 
DRUG USE 


Occasionally, concerns may be 
expressed in a claim file that an 
injured worker is using significant 
amounts of narcotic or controlled 
drugs, or is getting prescriptions for 
the same drugs from more than 
one doctor. 


Recognizing its responsibility to 
encourage the medical recovery of 
injured workers, the Board will 
contact the injured worker and the 
physician(s) involved so that both 
can be sure there are no violations 
of the Narcotic Control Act or the 
Food and Drugs Act. 88 
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RECENT VOCATIONAL 
REHABILITATION (VR) POLICIES 


Bill 162, which came into force on 
January 2, 1990, formally changed 
the way the Board provides VR 
services. This change complements 
the Board’s strategy of returning 
injured workers to employment as 
soon as possible after the work- 
related accident. Highlights of the 
policies which arose out of the 
legislative changes follow. 


Guiding Principles 
¢ Appropriate early intervention 


¢ Full co-operation and effort of 
all parties directly affected by the 
injury 

¢ Independence from claims adju- 
dication decisions 


* Goal-oriented VR plans 


° Accessible, timely, and intensive 
services 


Earnings Profile 


The Board helps the worker re- 
establish an earnings profile compa- 
rable to what it would have been 
but for the injury. 


VR Referrals 


The Board has established time 
frames specifying when claims adju- 
dicators may refer injured workers 
to VR caseworkers for considera- 
tion of VR services. 


¢ If it appears that a worker will 
not return to work despite medi- 
cal rehabilitation, adjudicators 
refer the case immediately to a 
caseworker. 


Within 6 weeks of the notice of 
accident, and every 6 weeks fol- 
lowing, adjudicators review each 
file to determine the likelihood 
of the workers’ return to work. 
When it is apparent that a return 
to work may not occur, the case 
is referred to a caseworker. 


If after 6 months, the worker is 
still off work and has not been 
referred for VR services, adjudi- 
cators refer workers to casework- 
ers for a VR assessment. 


When a caseworker determines that 
the referred worker requires VR 


services, the case is activated and 
the caseworker formally offers VR 
services to the worker. 


Social Rehabilitation 
Referrals 


The Board provides social rehabili- 
tation counselling to workers who: 


* have suffered a marked life dis- 
ruption as a result of a work- 
related impairment; or 


* require intensive pre-vocational or 
social rehabilitation counselling to 
enable them to plan, design, 
enter into, or complete a written 
VR plan; 


and 


will, through the provision of 
counselling, likely resolve or 
lessen those social problems 
arising from their work-related 
impairment. 


VR Plans 


After a caseworker determines that 
a VR plan is necessary, it is devel- 
oped in partnership with the injured 
worker, the employer, and where 
possible, the treating physician. 


VR Assessments 


To obtain information about the 
worker’s physical and vocational 
capabilities to perform work, a case- 
worker may arrange for the follow- 
ing types of VR assessments. 


Work Trials 


Used to determine worker-job com- 
patibility, Work Trials are place- 
ments with an employer, generally 
lasting 2 weeks. 


Functional Abilities Evaluations 
(FAE) 

The FAE identifies an individual’s 
functional abilities and limitations as 
they relate to work. Assessments 
may be either specific or general in 
nature.. 


Specific assessments examine the 

capacity of the individual to per- 

form the essential duties of a spe- 
cific job. 


General assessments examine 
functional abilities and functional 
tolerances as a guide to the selec- 
tion of appropriate jobs when a 
specific job is not available for the 
worker and a job search must be 
conducted. 


Vocational Testing 


Vocational Testing involves a se- 
ries of tests designed to identify 
an individual’s cognitive function- 
ing, academic standing, interests, 
aptitudes, and personality traits. 


Transitional Work Programs 


The transitional work program 
facilitates an injured worker’s 
gradual transition from disability, 
to modified work, to the eventual 
VR goal. Such a program pro- 
vides a worker an opportunity to 
improve physically and acquire job 
skills by performing actual work 
tasks. 


The worker, employer, and case- 
worker negotiate the length of the 
program (generally no more than 
8 weeks), the graduated hours 
and/or weeks of work, and the 
job’s duties. Costs are shared 
between the Board and the em- 
ployer with the employer paying at 
least 50% of the starting weekly 
salary for that job over the dura- 
tion of the program. 


Training-on-the-Job 


If a work trial is not possible or 
has already been completed, a 
training-on-the-job program may 
be offered to an injured worker as 
part of the VR plan when the 
work-related impairment precludes 
that worker’s return to pre-injury 
employment. Such programs are 
intended to assist workers in re- 
employment by acquiring market- 
able work skills. 


VR for Surviving Spouses 


The Board helps surviving spouses 
enter or re-enter the labour mar- 
ket to find work that is appropri- 
ate given their skills, experience, 
education, age, and the availability 
of jobs in their geographical area. 


Social rehabilitation may also be 
provided to help surviving spouses 
adjust in their family and social 
life. BB 








SECTION 91(7) 


WCB reviews firm’s 


AFR! & accident costs 
annually 





NOTES: 1. 


Accident Frequency Rate 
exposure, etc. 


With the help of input from exter- 
nal consultation, recent changes 
have been made to improve the 
fair and consistent application of 
s.91(7) of the Act. Now, 


¢ first-time surcharges may be 
lower and 


® employers receive more help in 
avoiding surcharges altogether 
through a new “advance notice” 
feature of the program. 


The Board issues surcharges under 
section 91(7) to employers with 
consistently poor accident cost and 
frequency experience. The pur- 
pose is to 


® penalize employers with consis- 
tently poor accident cost and 
frequency records, 


® bring pressure to bear on these 
employers to improve their safety 
practices, 


and 


¢ alleviate the unfair financial bur- 
den placed on other employers 
in the same rate group. 


If a firm’s accident frequency rate 
and actual accident costs for the 
most recent year are 25% higher 
than the industry average, the 
Board issues an advance notice 
telling the employer that they have 
reached the first step toward a 
surcharge. The Board also contacts 
the appropriate safety education 
agency. 


REVISED 


AFR & Costs are 25% 
higher than industry 
average for most 
recent year 


WCB issues advance 
notice to firm & advises 
appropriate health & 
safety agency 


AFR & Costs are 25% 
higher than industry 
average for most 
recent year AND 1 of 
2 prior years 


WCB screens & 
removes: 3 
e highest outlier claim 
e long latency disease 


2. Claim with costs 50% higher than industry average 


This gives employers a chance to 
improve their health and safety 
situation and avoid a surcharge. 


If a firm’s accident cost and fre- 
quency rates are 25% higher than 
average in the most recent year 
and 25% higher in one of the two 
prior years (e.g., the 1990 record 
is high as well as either 1988 or 
1989), the employer has met the 
criteria for a 91(7) surcharge. To 
accurately assess a firm’s accident 
cost experience for the purposes of 
91(7), the firm’s record is screened 
for 


® outlier claims 
and 


® long latency diseases, 


and these costs are removed from 
the 91(7) calculation. 


An “outlier claim” is a claim with 
costs 50% higher than the industry 
average. The entire cost of the 
highest outlier claim is removed, as 
the high cost of one accident may 
not reflect a consistently poor acci- 
dent record. 


The costs associated with any long 
latency disease (i.e., lung cancer, 
Chronic Noise Exposure, etc.) are 
removed because the exposure 
would have occurred years ago. 


AFR & Costs are still 

25% higher: 

e 91(7) surcharge 
issued 

e WORKWELL assess- 
ment arranged 


AFR & costs are not 

higher: 

e No 91(7) surcharge 

e No WORKWELL 
evaluation 


3. Lung cancer, chronic noise 





If, after removing the above claim 
costs, the employer still meets the 
criteria for 91(7), a surcharge is 
levied, and a WORKWELL evalu- 
ation is arranged. 


The initial surcharge is 50% — 
100% of the employers’ assess- 
ment, based on the degree of poor 
performance. After that, every 
year the employer meets the crite- 
ria for 91(7), the surcharge is 
increased by 25% to a maximum 
of 225%. If the employer has 6 
consecutive years without a 91(7) 
surcharge, they revert back to the 
50% —- 100% range. 


These changes to the s.91(7) pro- 
gram will apply to the 1990 issue 
of s.91(7) surcharges which review 
the accident cost and frequency 
records for the years 1988, 1989 
and 1990. The 1990 issue of 
surcharges is expected by the end 
of 1991. 


Funding of the 91(7) program will 
be self-sufficient with the money 
collected covering the cost of the 
WORKWELL evaluation and the 
balance allocated to the rate 


group. 68 











fe ORKWELL 
ay ac roses coos a 
Update 


Thirty-two Ontario employers have 
been awarded rebates on their 
WCB assessments under the 
Board’s WORKWELL* program in 
recognition of their superior health 
and safety practices. 


Started last year as a pilot project 
to assess health and safety condi- 
tions in the workplace, 
WORKWELL offers financial in- 
centives to Schedule 1 employers 
for improving and promoting 
workplace health and safety. De- 
pending on the size of their assess- 
ment, employers may receive re- 
bates as high as $100,000. 


The project, which has been ex- 
tended to December 1990, has 
undergone some recent changes. 
Employers are no longer required 
to nominate themselves for the 
program. Now, with the aid of a 
new computer program, the Board 
identifies those who may be eligible 
for rebates. It is anticipated that 
33,000 employers may be eligible 
to participate in the WORKWELL 
program. All those selected will 
receive notification in the mail, 
asking if they would like to 
participate. 


Also, employers may now receive 
rebates or charges under an experi- 
ence rating program as well as 
WORKWELL. Under the old sys- 
tem, employers were eligible under 
only one program at a time. 


For more information contact the 
WORKWELL Program 
Coordinator, 


Workers’ Compensation Board, 
2 Bloor Street East, 

Toronto, Ontario 

M4W 3C3 

Telephone: (416) 927-4349 or 
927-4340 


* See WORKWELL, Policy Report 
Vol. 2 No. 1, March 1989. 


CLOTHING ALLOWANCES 


Policy Statement 


“A clothing allowance may be authorized for the replacement or repair 
_ of clothing worn or damaged by reason of the wearing of an upper/ 
lower limb prosthesis, back/leg brace and/or the use of a wheelchair, 
for a permanent disability when maximal medical rehabilitation has 

been reached and where the information provided in the claim file 

confirms the use of a prosthesis or brace authorized and/or supplied by 


the Workers’ Compensation Board.” * 


Effective April 1, 1990, clothing 
allowances take into account wear 
and tear on apparel caused by 
each authorized prosthesis or brace 
used by an injured worker. (See 
chart on page 6). Previously, the 
Board granted a 25% or 50% 
allowance increase, respectively, 
for additional upper or lower limb 
devices. 


Eligibility Criteria 


All the following criteria must be 
met. 


® The worker must have 
achieved maximal medical 
rehabiliation (MMR). 


¢ The worker must be in receipt 
of a permanent impairment 
award (previously referred to as 
a permanent disability award). 


¢ The Board must have author- 
ized and/or supplied the 
device(s). 


¢ The worker must submit a writ- 
ten application on each anni- 
versary of the permanent 
impairment award, verifying 
frequency of use of the device 
and the resultant damage to 
clothing. 


¢ The worker has worn the appar- 
atus 1 full year after reaching 
MMR. 


Payments 


If all eligibility criteria are met, the 
Board will award the clothing allow- 
ance backdated to the date the 
worker first used the device or 
reached MMR, whichever is later. 


Subsequent clothing allowances are 
paid once a year. 


Partial Allowances 


Workers may be eligible for a par- 
tial clothing allowance if the device 
is used on a part-time basis. If the 
worker is provided with uniforms/ 

work garments, free of charge, the 
Board may grant an allowance no 

greater than 50% of the maximum. 


Allowance Calculation 


Full and partial allowances are cal- 
culated as a percentage of the maxi- 
mum dollar limit based on the num- 
ber of hours per week the worker 
uses the device. (See chart below.) 


*Minute # 1, January 30, 1990, 
Page 86 BB 


DAYS PER WEEK 


4 


5 6 7 


Percentage of Maximum $ Award 





50% 
75% 
100% 
100% 


(continued on page 6) 








CLOTHING ALLOWANCES (continued from page 5) 


TYPE OF DEFINITION 
DEVICE ' 


Back Brace 3 











MAXIMUM ANNUAL 
ALLOWANCE PER DEVICE 


Upper Limb Lower Limb 


$223.15 $446.31 






Artificial members/ 
appliance/apparatus 


[s.52(2) ] 
















A prosthesis within 
meaning of the Act. 










$446.31 





Rigid frame (e.g., rigid 
plastic with steel stays) 
to support back. 


















A back brace 
within meaning 
of the Act. 


| Cervical 1 3 
Brace 





$446.31 








Canvas belt/corset 
with rigid stays 
to support back. 


Back Support 


NOTE: 1. Exclusions are wrist gauntlets, forearm supported crutches and soft 
cervical collars. 

2. A prosthesis, worn as a result of an amputation, must be at/above the 
ankle or at/above the wrist. 

3. The worker must have used a back or cervical brace for one full year 
after MMR and habitual use must be confirmed. Retroactive payment 
may be made to MMR or the date when the device is first used, which 

ever is later. 





New WCB 
Operational Policy Manual 
Now Available 


Cost: $200.00 ($125.00 per issue plus annual 
amendment subscription $75.00) 


Send cheque or money order payable to WCB 
Account Number 4711-62901, 
Policy Publications, 
2 Bloor St. E., 
Toronto, Ontario, M4W 3C3. 


Did You Know ... 


The Board’s interim policy on 
interest paid on delayed benefits 
(Policy Report, May 1989 Vol.2 
No.2) was revised and made ef- 
fective January 1, 1990. The 
policy allows for payment of inter- 
est on delayed benefits represent- 
ing lost wages to injured workers 
(or their surviving dependants 
under s.36). 


Workers entitled to interest on 
delayed benefits are those with 
claims registered: 


* before January 1, 1990, and 
whose delayed benefits result 
from the reversal of adjudica- 
tion decisions made by Hearings 
Officers or the Workers’ Com- 
pensation Appeals Tribunal on 
or after January 6, 1989. 


* on or after January 1, 1990, in 
which there are payment 
delays. 


This policy is intended to restore 
injured workers to the same finan- 
cial position that they would have 
been in had the appropriate deci- 
sion been made at the claims 
adjudicator stage. 


POLICY REPORT 


Policy Report is published under the 
authority and direction of the Opera- 
tional Policy Branch of the Workers’ 
Compensation Board. If there is any 
conflict between the statements con- 
tained in this publication and the 
Workers’ Compensation Act and/or 
Board approved policy documents, the 
Act or the approved document 
governs. 





















Comments or inquiries should be 
addressed to: 






Editor, 
Policy Report, 

Operational Policy Branch, 
Workers’ Compensation Board, 
2 Bloor Street East, 22nd Floor, 
Toronto, Ontario, M4W 3C3. 










Graphic Production: 
Graphics, 
Office Services. 











CONSULTATION INVITED 


WORK-RELATEDNESS 


In September 1988, the Board of Directors released its 
review of WCAT Decision No. 72, pursuant to s.86n of 
the Act. In its review, the Board of Directors raised, 
but did not resolve, the issue of evidentiary require- 
ments to show work-relatedness. The Board of Direc- 
tors instructed Board administrators to conduct a policy 
review of evidentiary requirements and to develop, after 
appropriate external consultation, a policy proposal 
concerning these requirements. 


While working on the policy proposal, it became appar- 
ent to Board administrators that it was necessary to 
canvass a more fundamental question first: What sort 
of links must be established between employment 
and an accident to entitle a worker to benefits under 
| the Act? In essence, the Board was seeking to define 
the “arising out of” question. 


In April 1990, a discussion paper on work-relatedness 
was prepared for the Board of Directors with the view 
of presenting the paper to the Board’s External Consul- 
tation Group (ECG) as well as circulating the paper to 
all stakeholders who may request it. Accordingly, a 
meeting of the ECG will be convened in October 1990 
to discuss the proposal. 


To stimulate discussion and canvass views on such a 
fundamental issue as “arising out of”, a series of 
consultation seminars will also be conducted in 
October 1990 (see chart below). A summary of the 

| proceedings of the consultation seminars will be com- 
piled and circulated in November 1990 to all attendees 
| and to all who request it. 


In addition, the deadline for written submissions from 
_ all stakeholders in response to the discussion paper is 
| February 4, 1991. 


POLICY PROPOSAL ON 
WORKPLACE STRESSORS 


In February 1989, the Board distributed a discussion 
paper entitled “Compensation for Chronic Occupational 
Stress” for consultation. Following consideration of a 
report summarizing the consultation submissions, the 
Board of Directors instructed that an options paper, 
entitled “Compensability of disabilities resulting from 
workplace stressors”, be circulated for further consulta- 
tion with Board stakeholders. * 


Following this further round of consultation, the Board 
of Directors considered a policy proposal for the estab- 
lishment of work-relatedness in workplace stressor 
claims entitled “Compensability for disablements arising 
from workplace stressors”. Since this policy proposal 
outlines a new way to consider workplace stressor 
claims, the Board of Directors decided that a further 
stage of consultation be implemented to ensure that all 
Board stakeholders have an opportunity to consider and 
comment on this proposal. 


Like the work-relatedness paper (see companion 
article), this policy proposal has been prepared with the 
view of circulating it to the Board’s ECG. As well, the 
policy proposal will be circulated to those who made 
written submissions respecting the options paper, and to 
any one who requests it. 


The deadline for written submissions respecting the 
policy proposal will be February 4, 1991. 


* See Workplace Stressors, Policy Report, Vol. 2 No. 3, July 
1989 


SPECIAL CONSULTATION SEMINARS 


The Board is providing the following seminars on the topic of work-relatedness. 





Place Date 
Hamilton October 3 
London October 4 
Windsor October 5 
Toronto October 9,10 
ECG October 11 
Ottawa October 16 
Thunder Bay October 17 
Sudbury October 18 


To receive these papers or to register for one of 
these seminars, please fax your name, address, 
and telephone number to the Operational Policy 
Branch at 416-927-4995, or telephone 
416-927-3424. 


Space may be limited, so please register early. 


Upon registration, attendees will be informed of 
the location and times of the seminars. 
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eee For Non-residents 


On September 1, 1990 the Board will put into effect a new policy governing 


when workers and employers who are not resident in Ontario are covered 
under the Ontario workers’ compensation system. 


POLICY 


A non-resident employer who employs an Ontario resident to work in 


Ontario is an “employer” under the Act. 


worker or non-resident employer must have a substantial connection with 
Ontario in order to come within the scope of the Act. 


Non-Resident Workers 


A worker who is working in 
Ontario, but who is not living here, 
will be covered by the workers’ 
compensation system if the worker 
has a substantial connection with 
Ontario. In most cases, in deter- 
mining whether a worker has a 
substantial connection, the major 
consideration will be the amount of 
time that the worker has spent 
working in Ontario during the year 
immediately preceding the accident. 


Generally: 


¢ A worker who works in Ontario 
for 5 or fewer days in the course 
of a year usually will not have a 
substantial connection with 
Ontario. 


¢ A worker who works in Ontario 
for 6 to 10 days in the course of 
a year may have a substantial 
connection with Ontario if the 
surrounding circumstances suggest 
that such a connection exists. 


¢ A worker who works in Ontario 
for 11 or more days in the 
course of a year probably will 
have a substantial connection 
with Ontario. 


Other circumstances to be 
considered include: 


¢ Does the worker also make simi- 
lar trips to other jurisdictions 
outside the home jurisdiction? 


e Are trips to Ontario regularly 
scheduled or anticipated? 


¢ Does the worker simply pass 
through Ontario, or actually per- 
form employment functions in 
the province? 


¢ Are the trips to Ontario strictly 
for employment purposes or do 
they also have a personal 
component? 


¢ In what jurisdiction was the con- 
tract of employment made? 


¢ Where is the worker paid? 


e If Ontario residency status is 
doubtful, would the worker have 
coverage under workers’ com- 
pensation legislation in another 
jurisdiction? 


Non-Resident Employers 


A non-resident employer who 

employs an Ontario resident to 
work in Ontario is an employer 

under the Act, regardless of the 
duration of the worker’s Ontario 
employment. 


A non-resident employer who 
employs a non-resident worker to 
work in Ontario will have a sub- 
stantial connection with Ontario if 
the non-resident worker’s Ontario 
employment for that employer is 
sufficient to create a substantial 
connection between that worker 
and Ontario. 8 


In all other cases, a non-resident 
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Consultation 
Invited 


As part of the Board’s continuing 
process of developing policies to 
implement the provisions of Bill 
162, a new consultation paper has 
been developed regarding the 
provisions of s.45a. This new 
section of the Act deals with 
future loss of earnings benefits or, 
as it is sometimes referred to, 
wage loss benefits. 


The paper sets out a general 
approach to s.45a, and specifi- 
cally deals with individual issues 
such as the definition of a work- 
er’s “personal and vocational 
characteristics” and what consti- 
tutes “suitable and available 
employment”. 


Comments are invited about the 
paper which is available from the 
Operational Policy Branch by 
calling (416) 927-3424. 
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Discussion of “Work-relatedness” 


Since the release of the Board of 
Directors review of the Workers’ 
Compensation Appeals Tribunal 
(WCAT) Decision No. 72 in 
September 1988, Board administra- 
tors have been conducting a policy 
review to answer the question: 
What links must be established 
between employment and an 
accident for an injury to be consid- 
ered work-related? 


This question of “work-relatedness” 
comprises two key considerations: 


¢ Did the accident occur in the 
course of the employment? 


and 


e Did the accident arise out of 
the employment? 


In The Course Of 
Employment 


A new definition of “in the course 
of” is set out in a policy applicable 
to accidents occurring on or after 
July 1, 1990. Decision-makers are 
now considering the criteria of 
place, time, and activity to deter- 
mine if an accident occurred in the 
course of employment. 


POLICY 


“A personal injury by accident 
occurs in the course of employ- 
ment if the surrounding circum- 
stances relating to place, time, 
and activity indicate that the 
accident was work-related.” 


Board Minute #4, April 9, 
1990, Page 89 


IN THE COURSE OF 


Place 


If a worker has a fixed workplace, 
an accident occurring at that 
workplace is generally considered 
to occur in the course of employ- 
ment. If the accident takes place 
off the premises, it is generally 
considered not to have occurred in 
the course of employment, unless 
the worker is away from the work- 
place on behalf of the employer, 
and the accident occurs at a place 
where the worker is reasonably 
expected to be (e.g., on a client’s 
premises). 


Time 


If a worker has fixed working 
hours, an accident that occurs 
during those hours or a reasonable 
period of time before or after those 
hours (e.g., before shift while the 
worker is getting ready to start 
work), is generally considered to 
have occurred in the course of 
employment. If a worker does not 
have fixed working hours or the 
accident occurs outside working 
hours, the other tests of place and 
activity are relied upon to deter- 
mine if the “in the course of” 
requirement is met. 


Activity 


If an accident occurs while the 
worker is performing an employ- 
ment duty or an activity reasonably 
incidental to (related to) the 
employment, the accident is 
generally considered to have 
occurred in the course of 
employment. 


WORK-RELATEDNESS 


Briefly engaging in a personal 
activity does not always mean that 
the worker is not in the course of 
employment. To determine this, 
the decision-maker considers factors 
such as the 


e duration of the personal activity 


¢ nature of the personal activity, 
and 


e extent to which the personal ac- 
tivity deviated from the worker’s 
regular employment activities. 


To determine whether an activity is 
incidental to the employment, the 
decision-maker takes into considera- 
tion the 


e nature of the work 
¢ work environment, and 


* customs and practices of the par- 
ticular workplace and the industry 
generally. 


The relative importance of the three 
criteria of place, time, and activity 
varies depending on the circum- 
stances of the accident. If the 
criteria of place and time are met, 
the accident is generally considered 
to occur in the course of employ- 
ment, unless, at the time of acci- 
dent, the injured worker was 
engaged in some non-work-related 
activity. In other cases, the 
decision-maker will consider the 
activity of the worker at the time of 
the accident to determine if it was 
work-related. 


Arising Out Of Employment 


The definition of “arising out of the 
employment” is currently under 
review. A discussion paper titled 
“Work-relatedness in the Workers’ 
Compensation System” (April 20, 
1990) has been widely distributed to 
solicit comments from external 
sources. (continued on page 3) 


ARISING OUT OF 


Medical Legal Causation or 
Causation Employment Link 











Discussion of 
“Work-relatedness” 


(continued from page 2) 


The paper suggests that the “arising 
out of” requirement means that the 
employment must make a signi- 
ficant contribution to the accident. 
To establish this connection, the 
decision-maker must establish both 
medical causation and legal 
causation. Both requirements must 
be met for an accident to be 
considered to have arisen out of the 
employment. 


Medical Causation 


The discussion paper states that a 
decision-maker should establish a 
medical relationship between the 
accident and the injury sustained by 
the worker. The decision-maker 
would consider that the employment 
made a medically significant contri- 
bution to the accident if there is a 
plausible connection between the 
employment and the injury, unless 
evidence also indicates that the 
injury would have developed or 
occurred in the same general 
timeframe without the employment 
contribution. 


Legal Causation 


Tne discussion paper proposes that 
in determining whether legal 
causation is established, the ques- 
tion to be answered is whether the 
risk of injury to which the worker 
was exposed was a risk of the 
worker’s employment, or some 
personal factor. 


If no personal factor contributed to 
the accident, then any employment 
contribution will mean the employ- 
ment has made a significant contri- 
bution. If there is a contribution 
by personal factors, the employment 
must contribute to an increased risk 
of the accident happening such that 
the exposure or condition at work 
was greater than that in the every- 
day non-employment life of the 
average person. 


(continued on page 4) 


Proposal For Work-relatedness In 
Workplace Stressor Claims 


According to the WCB’s policy 
proposal for compensating work- 
place stressor claims some aspects 
of the adjudicative process, such as 
establishing that a disability exists, 
could be resolved with relative 
certainty because decision-makers 
will be able to rely on a medical, 
preferably psychiatric, .diagnosis. 
The paper says that the most 
persuasive evidence a decision- 
maker will receive is a diagnosis of 
a psychiatric disorder in accordance 
with generally accepted psychiatric 
terminology. 


Establishing the nature of workplace 
and non-workplace stressors could 
also be accomplished with some 
certainty, but the challenge, accord- 
ing to the proposal, “is how to 
establish work-relatedness where 
there is great uncertainty...about the 
relative contribution of potentially 
many factors to the development of 
a disability”. 


The policy proposal, which is based 
on legal and medical tests for 
establishing work-relatedness (see 
companion article, Discussion of 
“Work-relatedness”), provides a 
framework for establishing legal and 
medical causation which will assist 
decision-makers determine whether 
the disablement was work-related. 


Legal Causation 


According to the proposal, the 
employment must have made a 
significant contribution to the injury. 
If non-work-related stressors may 
have contributed to the develop- 
ment of the disability, the level of 
the employment stressors must have 
been greater than those experienced 
in the non-employment life of the 
average person to meet the standard 
of legal causation. Here, the 
stressors of work and the stressors 
of everyday life are compared. 


What if no comparison can be 
made because no comparable event 
or condition exists in non-employ- 
ment life? 


In these cases, decision-makers 
must consider the level of stressor 
faced by the disabled worker and 
that of the average worker. 


Medical Causation 


For the decision-maker to deter- 
mine medical causation, the 
employment must have made a 
medically significant contribution to 
the disability. The policy proposal 
suggests that the decision-maker 
must first determine that there is a 
plausible connection between the 
disability and the workplace 
stressors and then determine 
whether the disability would have 
developed if the workplace stres- 
sors had not contributed to it. To 
make this determination, the 
decision-maker will rely on medical 
evidence. 


Evidence of Disability 


In addition to the medical and 
legal tests of work-relatedness, 
there must also be evidence of a 
disability. As stated earlier, a 
psychiatric diagnosis would be the 
most persuasive evidence. “For 
example,” the paper states “a 
diagnosis according to the Ameri- 
can Psychiatric Association’s 
Diagnosis and Statistical Manual 
of Mental Disorders would meet 
this standard”. 


Furthermore, a “worker must 
present a clinical picture of suffi- 
cient severity to warrant a diagnosis 
of a psychiatric disorder”. Without 
this requirement, workers who are 
angered or upset by a workplace 
event, but are not disabled by it, 
might consider themselves eligible 
for compensation. 


This policy proposal is being 
circulated for external consultation. 
Copies can be obtained from Policy 
Publications. February 4, 1991 is 
the final date for written submis- 
sions. 6&8 








Workers’ Reports 


Now due to Bill 162 provision of 
vocational rehabilitation and rein- 
statement services, there is an even 
greater need than before for injured 
workers to submit claim information 
to the WCB without delay. To help 
obtain the information required and 
to provide timely and effective 
services, the WCB has revised the 
form, Worker’s Notice of Injury or 
Disease, commonly referred to as 
Form 6. 


Form 6 allows workers to: 


e make a formal claim for compen- 
sation, 


e provide their own description of 
their usual job duties, and 


¢ describe how their injury limits 
their ability to do the job. 


Although the Form is not necessar- 
ily essential to determining initial 
entitlement, the Board’s decision- 
making capacity is enhanced when 
it is on file. Details of the worker’s 
job duties and medical restrictions 
resulting from the injury enable 
decision-makers to define, very 
early in the claim, the worker’s 
anticipated vocational rehabilitation 
needs. 


While the Board’s registration staff 
are responsible for automatically 
sending the Form 6 to each injured 
worker at the time of claim registra- 
tion, it is the worker who is respon- 
sible for completing and submitting 
it. To confirm the importance of 
the information requested on the 
Form 6, it is clearly stated on the 
form that failure to return it may 
delay compensation, other benefits, 
and the worker’s rights under s.54a. 
to consideration for vocational 
rehabilitation services. 


Two Stages of 
Entitlement 


Temporary compensation payments 
are made in 2 entitlement stages: 


Entitlement Benefits Stage 


This is the period of time for which 
an injured worker can receive 
benefits without a completed Form 
6 being on file. 


Continued Benefits Stage 


To receive benefit payments 
during this period, the worker 
must have completed and submit- 
ted a Form 6. 


The maximum first payment to 
which a worker is entitled during 
the Entitlement Benefits stage is 
determined by counting the 
number of days from the day of 
accident to the day the claim is 
registered. 


Claim 
Registration 
from Date 
of Accident 


Maximum First 
Benefit Payment 


1-7 Days 


3 Weeks 


8 - 14 Days 


15+ Days 4 Weeks 





Example: 


If the employer mails the accident 
report to the WCB 3 days after 
the accident and it is received on 
the Sth day, the claim could be 
registered on the 6th day at which 
time the Form 6 would be mailed, 
automatically, to the injured 
worker. 


If the claim was then adjudicated 
on the 16th day, the decision- 
maker would be able to prepare 
and mail a maximum first benefit 
payment for 2 weeks entitlement 
on the 17th day after the acci- 
dent. 


To receive benefits beyond this 
initial Entitlement Benefits Stage, 
the decision-maker would have to 
receive the Form 6 from the 
worker. 


Exceptions 


So as not to create undue hard- 
ship, there are some exceptions to 
the foregoing rules. 


If the nature of the injury tempo- 
rarily prevents the worker from 
completing the Form 6, the re- 
quirement is waived. The Form 6 
is obtained as soon as the worker 
is able to complete it. 


If the worker has suffered an 
earnings loss in excess of 4 weeks 
prior to the registration of the 
claim, payment to date is appropri- 
ate but the Form 6 must be on file 
prior to further payments. 


If payment limitation would cause 
undue hardship to the worker, 2 
additional weeks of compensation 
may be authorized with the ISU 
Director’s approval. The Form 6 
must be on file prior to any further 
payment. 


In the case of a fatality, no Form 
6 is issued. §& 





Discussion of 
“Work-relatedness”’ 


(continued from page 3) 


Legal Causation (continued) 


An example of this is a worker 
who has an epileptic seizure at 
work and is injured as a result. If 
the worker was standing on the 
floor at the time of the seizure and 
fell to the floor receiving a bump 
on the head, the accident would 
not be considered to have arisen 
out of the employment because the 
employment did not increase the 
risk. It can be assumed that the 
worker would have fallen on the 
floor anywhere and suffered the 
Same injury. However, if the 
employment required the worker to 
climb ladders, and while doing so 
the worker had a seizure and fell 3 
metres to the floor, the employ- 
ment has contributed an increased 
risk and the accident would be 
considered to have arisen out of 
employment. 








Fines for Non-compliance to Act Increased 


On March 31, 1990 the Provincial Penalities Act, 1989 was passed, and it increased the maximum amount of fines 
in many sections of provincial legislation including the Workers’ Compensation Act (the Act). A total of ten fines in 
the Act were increased as shown in the following chart. 


SECTION OBLIGATIONS MAXIMUM FINE 
FOR NON-COMPLIANCE 


Old New 


Employer must not make deductions from workers’ wages for 
expenses of workers’ compensation. $ 10,000 


Employer must not receive contributions from 
workers for health care expenses related to 
workers’ Compensation. $ 10,000 


Employer must comply with rules of an approved 
accident prevention association. 


Employer must submit accurate payroll estimates 
and statements of wages when required. 


Employer must allow examination of books by authorized 
persons to ensure wages are reported correctly. $ 25,000 


101(2) Employer must allow safety inspection of premises 
by authorized persons. $ 25,000 


102(2) WCB staff must ensure privileged information is 
not divulged. 


118(3) WCB must secure sufficient funds from employers 
to pay assessments, in case of industry temporarily 
carried on. 


(Additional daily fines when in default.) 


121(2) Employer must report accidents on time. $ 25,000 





If a party is found guilty of non-compliance with the Act, the court will determine the amount of the fine, subject to 
the maximum. 





Update - 
CPD and 
Retroactivity 
Policies 


The Board of Directors recently 
issued its determination regarding 
the s.86n review of the Workers’ 
Compensation Appeals Tribunal 
decisions 915, 915A and other 
related decisions. This determina- 
tion has led to some changes in 
the Chronic Pain Disorder policy 
and in the withdrawl of the general 
policy on retroactivity. 


Effective immediately: 


¢ “Chronic pain disorder” will be 
referred to as “chronic pain 
disability” (CPD). 


¢ The CPD policy is no longer 
interim, but is permanent. 


e The effective date of the CPD 
policy has been changed from 
the original date of July 3, 
1987 to March 27, 1986. 


¢ Once a pension has been set 
under the CPD Rating Schedule, 
and there is an identified or- 
ganic condition and/or psychiat- 
ric condition of post-traumatic 
stress disorder or conversion 
disorder, adjudication staff must 
apportion the pension to reflect 
that part of the pension most 
appropriately attributable to the 
chronic pain disability. 


The retroactivity date of March 
27, 1986 applies only to the 
part of the pension that is 
attributable to the chronic pain 
disability, while the worker’s 
impairment of earning capacity 
arising from the organic 
condition and/or the psychiatric 
condition of post-traumatic 
stress disorder or conversion 
disorder is fully retroactive to 
the date of the accident or 
onset of disability, whichever is 
later. 


Board administrators will further 
review and report back to the 
Board of Directors on the 
following: 
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e the appropriateness of the “six 
months past normal healing 
time” as a threshold for applying 
the CPD policy 


the appropriateness of the rating 
schedules for CPD, post-trau- 
matic psychiatric disorders, and 
fibromyalgia 


new proposals for criteria that 
may be applied in the future 
when deciding effective dates for 
a policy or change to a 

policy. 


Policy Report is now (OSS) 


printed on acid-free, 
recycled paper at no 
extra cost. 





POLICY ileP OR 


Policy Report is published under the 
authority and direction of the Opera- 
tional Policy Branch of the Workers’ 
Compensation Board. If there is any 
conflict between the statements con- 
tained in this publication and the 
Workers’ Compensation Act and/or 
Board approved policy documents, 
the Act or the approved document 
governs. 




















Comments or inquiries should 
be addressed to: 
Editor, 
Policy Report, 
Operational Policy Branch, 
Workers’ Compensation Board, 
2 Bloor Street East, 22nd Floor, 
Toronto, Ontario, M4W 3C3. 










Graphic Production: 
Graphics Services, 
Communications. 
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Medical Appointments -/* 
Reimbursing Workers’ 


Expenses 


Workers’ expenses for medical 
appointments in allowed claims are 
reimbursed in accordance with the 
Travel and Related Expenses docu- 
ment (06-01-03) in the Board’s 
Operational Policy manual. 


Occasionally, when there is insuffi- 
cient medical information in a 
worker’s claim file for a decision— 
maker to allow the claim, the Board 
may ask the worker to attend a pre- 
authorized medical assessment. 


In such cases, the Board will 
reimburse certain of the worker’s 
expenses for attending the medical 
appointment. 
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If the claim is allowed, the Board 
pays 
* transportation, accommodation, 


and meal expenses (Travel and 
Related Expenses, 06-01-03) 


¢ lost wages (Wage Loss for Medi- 
cal Appointment, 06-01-05). 


AS OF AUGUST 1, 1990: 


If the claim is not allowed, the 
Board pays 


¢ transportation, accommodation, 
and meal expenses (Travel and 
Related Expenses, 06-01-03) 


e lost wages without deduction for 
CPP, WIC, and income tax. 


Consultation Invited 


MEDICAL ROSTERS 


Section 45(10) of the Act states 
that a worker may select a medical 
practitioner from rosters provided 
by the Board to conduct the 
worker’s permanent impairment 
medical assessment. 


With the institution of these medical 
rosters, workers, who previously 
were required to be examined by 
Board doctors, will have the oppor- 
tunity to select a doctor of their 
preference, within their vicinity. 


The matter of establishing a roster 
is now the subject of a Board 
discussion paper entitled Establish- 
ing the Roster of Medical Practitio- 
ners. 


The discussion paper explains that 
most areas of clinical expertise ‘will 
be represented on the list of 
physicians defined as “qualified 
medical practitioners” under the 
Health Disciplines Act. The criteria 
to be used in establishing the roster 
is outlined in the discussion paper. 


The closing date for written submis- 
sions is October 15, 1990. 


The above-mentioned paper 
is available from the 


Operational Policy Branch 

2 Bloor Street East, 22nd Floor 
Toronto, Ontario M4B 3C3 

Tel: 416-927-3424 

FAX: 416-927-4995 
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Notice To 
CAD 7 
Employers 


The Board administers an experi- 
ence rating plan, identified as 
“CAD 7”, for the construction 
industry. 


This plan, designed to encourage 
and improve safety in the workplace 
and to more closely relate employer 
assessments to accident experience, 
has recently been reviewed by the 
Board in light of employer concerns 
about the possibility of surcharges 
resulting from counting worker 
absences for medical appointments 
as lost time injuries. 


Construction employers in the CAD 
7 Experience Rating Program 


rate groups 736, 744, 753, 
761, 809, 827, 836, 854, 
859, 864, and 873 


who have reason to believe that 
their surcharges have been adversely 
affected due to worker absences for 
1990 medical appointments due to 
work-related injuries may apply for 
assessment adjustments. & 


Policy Report is now 


printed on acid-free, 
recycled paper at no 
extra cost. 





Have you ordered your 
Operational Policy Manual? 


Call 927-4941 for details. 











WCB Staff As 
Witnesses At 
Hearings 


Integral to the workers compensa- 
tion system are the decision review 
processes. Any worker or employer 
whose interests are affected by a 
Board decision has the right to file 
an objection which will result in a 
hearing by a Hearings Officer or a 
Reinstatement Officer. 


Full disclosure of files and docu- 
ments is made to all parties in the 
dispute so that the parties operate 
from the same factual base. Addi- 
tionally, parties to an issue in dis- 
pute are entitled to present wit- 
nesses to testify on their behalf at a 
hearing. 


The Board has recently recon- 
firmed its long-standing practice on 
Board staff as witnesses in an 
appeal hearing. 


POLICY 


No WCB employee can be 
compelled to appear at a hearing 
by a Hearings Officer or a 
Reinstatement Officer by sum- 
mons to give oral evidence or to 
be questioned or cross- 
questioned. 


All pertinent information at the 
disposal of WCB staff will invariably 
be submitted in writing. In this 
way, all parties in the dispute obtain 
the full information which impinges 
on the case. & 


Policy Report is now 


LPI 


printed on acid-free, 
recycled paper at no 
extra cost. 





Retirement 
Pension 
Benefits 


Section 45b of the Act provides that 
the Board set aside in a separate 
fund an extra 10% of benefits paid 
under s.45a. From this separate 
fund, payments to workers will be 
made when their benefits under 
s.45a cease at age 65. 


The Board of Directors established 
the fund at its meeting on Septem- 
ber 7, 1990, and decided that the 
rules for investment of the money 
in the fund would be in accord with 
the provisions of the Pension 
Benefits Act. A regulation will be 
promulgated to establish this 
decision as law. 


The Board is also required to 
establish in a regulation the pay- 
ment schemes from which a worker 
may choose to receive his or her 
benefits. 


Discussion papers on the possible 
payment schemes for the retirement 
pension benefit will be considered 
by the Board of Directors in 1991, 
and there will be an opportunity for 
consultation at that point. 


More information will be published 
in Policy Report as soon as it 
becomes available. 


Funeral 
Expenses 
Increased 


Board policy with respect to reim- 
bursement of funeral expenses 
requires that an annual review be 
conducted to ensure that the maxi- 
mum award has kept pace with 
funeral costs. 


The 1989 maximum of $5000 has 
now been increased to $6000 for all 
deaths that occurred on or after 
January 1, 1990. & 


POLICY ieP Oli 


Policy Report is published under the 
authority and direction of the Opera- 
tional Policy Branch of the Workers’ 
Compensation Board. If there is any 
conflict between the statements con- 
tained in this publication and the 
Workers’ Compensation Act and/or 
Board approved policy documents, 
the Act or the approved document 
governs. 


Comments or inquiries should 
be addressed to: 


Editor, 

Policy Report, 

Operational Policy Branch, 
Workers’ Compensation Board, 
2 Bloor Street East, 22nd Floor, 
Toronto, Ontario, M4W 3C3. 


Graphic Production: 
Graphics Services, 
Communications. 


Has your address changed? 


To ensure you receive each issue, and to keep our mailing costs 
down, we need to keep our distribution system up-to-date. Please 
submit any changes in your mailing address to: 


Manuals Distribution Specialist, 
Policy Publications, 
Workers’ Compensation Board, 
2 Bloor Street East, 22nd Floor, 
Toronto, Ontario, M4W 3C3 
(416) 927-4941 


Subscriptions to Policy Report are free on request to this 
address. 
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to Evolve 


On October 5, 1990 the Board of 
Directors approved proposals for a 
more comprehensive approach to 
consultation, marking another 
milestone in the development of 
workers’ compensation policy. 


Background 


The major impetus behind public 
participation in the policy develop- 
ment process was the passage in 
1985 of Bill 101 which incorpo- 
rated recommendations from the 
report Reshaping Workers’ Com- 
pensation for Ontario! by Profes- 
sor Paul Weiler of Harvard Law 
School. The first milestone was 
marked when Weiler’s recommen- 
dation for the formation of an 
independent Board of Directors 
was realized in 1988. Shortly 
thereafter, with the objective of 
seeking advice on how best to 
accomplish the consultative process 
envisaged by Professor Weiler, the 
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Board convened its tess pngeti 
external stakeholders who-ha 
since formed the core membership 
of the External Consultation Group 
(ECG). 


Initiatives to Date 


Since 1988, the WCB has pre- 
sented 29 discussion papers or 
policy proposals on issues such as 
compensation for chronic occupa- 
tional stress, employer penalties, 
and economic loss, to ECG mem- 
bers and to any interested party 
wishing to participate in the con- 
sultation process, and participation 
is growing. Following a consulta- 
tion invitation in Policy Report, the 
most recent workplace stressors 
paper was mailed to 195 interested 
parties. An announcement mailed 
to subscribers of the Board’s 
Operational Policy manual, gener- 
ated over 700 requests for the 
paper on economic loss. 


(continued on page 2) 





Hamilton area stakeholders attend one of eleven meetings held across the 
Province by WCB staff to discuss “work—relatedness” paper. 
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Non-—Economic 
Loss Schedule 


Under s.45 of the Act, “A worker 
who suffers permanent impairment 
as a result of an injury is entitled 
to receive compensation for 
non-economic loss in addition to 
any other benefit...” To ensure 
that non-economic loss awards are 
consistent, a structured and reliable 
measure for evaluating loss of 
enjoyment of life, and pain and 
suffering — resulting from 
workplace injury and disease — is 
necessary. 


Consequently, the Board is con- 
ducting research for the establish- 
ment of a permanent impairment 
rating schedule, and this research 
is expected to be finished by 
mid-1991. 


In the meantime, as a means of 
determining a worker’s permanent 
impairment, expressed as a per- 
centage of total permanent impair- 
ment, the Board of Directors has 
decided to use an interim rating 
schedule based upon the American 
Medical Association’s Guides to 
the Evaluation of Permanent 
Impairment (Third Edition). 
Standards based on the AMA’s 
guides are currently being used by 
other Canadian jurisdictions, such 
as Newfoundland, New Brunswick, 
Quebec, Saskatchewan and the 
North West Territories. 


What’s Inside... 


Garnishments for Family 
Support Arrears 


Attention Late—Filing 
Employers 


Phased Payment of 
Assessment 


“Employers” and 
“Successor Employers” 


Writ for Seizure 
and Sale 





Consultation Process Continues to Evolve 


(cont’d from page 1) 


The Board has also consulted 
externally with specially constituted 
groups on a number of significant 
policy initiatives requiring a greater 
time commitment from participants 
than is expected of ECG represen- 
tatives. A total of 7 separate 
groups have participated either in a 
critique or advisory capacity to 
major policy projects such as the 
medical and vocational rehabilita- 
tion strategies, NEER, and formu- 
lation of Bill 162 regulations and 
policies. 


Key Changes 


The Board will continue the 
consultation initiatives undertaken 
since 1988 and will begin the 
immediate implementation of the 
latest proposed changes. 


Expand Consultation 


To appropriately represent the 
external stakeholder community, 
criteria will be developed for 
expanding, as required, member- 
ship in the ECG and other 
consultation groups. 


Distribute Consultation 
Papers 


The Board will continue to distrib- 
ute the 2 types of consultation 
papers currently circulated among 
stakeholders. 


“Type 1” papers, generally re- 
ferred to as discussion papers, 
describe issues in a broad sense 
without providing recommendations 
for policy (e.g., the 1989 discus- 
sion paper on workplace stressors, 
which outlined the scientific and 
legal issues without resolving them). 
Type 1 papers are often, but not 
necessarily, precursors to Type 2 
papers. 


“Type 2” or policy proposal papers 
clearly propose and recommend a 
direction for Board policy on which 
stakeholders can focus their 
comments. 


Conduct Information 
Sessions - Stage 1 


Following the circulation of “Type 
1” or “Type 2” papers, Board 
staff will announce and conduct 
information sessions to highlight 
the issues for interested parties. 


Convene Consultation 
Sessions — Stage 2 


Board staff will hold consultation 
sessions for either the members 
of the ECG or another group 
specially constituted for the issue. 
These sessions will provide a 
forum for external stakeholders 
to provide the Board with feed- 
back. 


Conduct Public Meetings - 
Stage 3 


On an issue which is identified as 
having far reaching effects, a 
paper will be published in the 
Ontario Gazette, following which 
Board staff will announce and 
hold public meetings at which 
interested parties may make their 
views known on the issue speci- 
fied. 


Reports to Board of 
Directors 


Following each of the 3 stages, 
reports summarizing the results of 
the stage, with a reasoned discus- 
sion of the issues raised by the 
stakeholders, and with policy 
recommendations (if appropriate to 
the stage) will be submitted to the 
Board of Directors. 


Convene Public Hearings - 
Stage 4 


In the case of any issue identified 
by the Board of Directors as 
fundamental to the workers’ 
compensation system, the Board 
will publish “Type 2” (Policy 
Proposal) papers in the Ontario 
Gazette, inviting interested parties 
to submit written responses and 
present their views at a public 
hearing which will be held for 
full, formal, and structured 


debate of the issue. The Board 
of Directors (or a committee of 
the Board of Directors) will 
convene and preside over Public 
Hearings. 


Co-ordinating Unit 


To ensure a consistent approach 
and prevent duplication or 
fragmentation of effort, and to 
ensure that stakeholders are not 
overburdened with conflicting 
schedules, the Board will set up a 
centralized consultation unit in 
the Strategic Policy and Analysis 
Division to co-ordinate all the 
Board’s consultation processes. 


Exceptions 


In certain circumstances, the Board 
of Directors may find it necessary 
to adopt a more expeditious 
approach to an issue and may 
adopt a different approach to 
consultation. 


First Consultations Using 
Public Hearings 


The full 4—stage approach to 
consultation will begin in April of 
1991 when the two policy initia- 
tives, Work—Relatedness in the 
Workers’ Compensation System, 
and Compensation for Disablement 
Arising from Workplace Stressors, 
currently under review, will proceed 
to the 3rd, public meeting, stage. 


More information about the public 
meetings and hearings will be 
published in Policy Report as soon 
as it is available.88 


Note: 1) In 1980, Professor 
Weiler was appointed by the 
Government of Ontario to 
review the system of workers’ 
compensation. Reshaping Work- 
ers’ Compensation for Ontario 
was the first of three reports. In 
April 1983 Professor Weiler sub- 
mitted the second report, Pro- 
tecting the Worker from Disabil- 
ity: Challenges for the Eighties. 
The third and final report, Per- 
manent Partial Disability: Alter- 
nate Models for Compensation 
was submitted in December 
1986. These reports may be 
found in the Board’s library on 
the 22nd Floor, 2 Bloor Street 
East, Toronto. 














Garnishments for Family Support 


Arrears 


The Board, in accordance with 
amendments introduced through 
Bill 162 to s.50 of the Act, contin- 
ues to honour garnishments of 
compensation payments for the 
support of a worker’s spouse or 
dependants. The amendments to 
s.50 are reflected in the Board’s 
policy statement: 


Policy 


Where a worker is entitled to 
compensation under the Work- 
ers’ Compensation Act and the 
worker’s spouse or dependants 
are entitled to support or main- 
tenance under a court order and 
a Notice of Garnishment is re- 
ceived by the Board in respect 
to the worker, the Board has a 
mandatory obligation to pay to 
the Sheriff any amount de- 
manded in the order and Notice 
up to 50% of the compensation 
payable to the worker. Compen- 
sation is deemed to be income 
and wages subject to garnish- 
ment, with the exception of 
monies payable pursuant to 
s.45(b) of the Act. 


Bill 162 Amendments - 
Effective January 1, 1990 


¢ The Board’s obligation to honour 
family support garnishees extends 
to support defaults or arrears 
accruing after April 1, 1985. 


Where previously s.50 specified 
that “the Board shall divert the 
compensation in accordance with 
the court order to the extent 
that there is default...”, the new 
s.50(1a) specifies that family 
support garnishments are now 
subject to the limits and proce- 
dures set out in subsections 7(1) 
to (5) of the Wages Act. Sec- 
tion 7(3) of this Act states that 
“Fifty per cent of a person’s 
wages are exempt from seizure 
or garnishment in the enforc- 
ment of an order for support or 
maintenance enforceable in On- 
tario.” 


e Section 50 now states that the 
Board shall divert compensation 
payments for family support “in 
accordance with a garnishment 
notice issued by a court in 
Ontario”. 


The amended s.50(1a) deems 
compensation payments to be 
wages but it specifically excludes, 
as wages, the funds set aside 
under subsection 45b(1). These 
funds (See Policy Report, Vol. 
3. No. 4) are reserved to com- 
pensate workers for loss of re- 
tirement income: they cannot 
be garnished. Compensation 
income which can be garnished 
includes that from temporary 
partial and total disability bene- 
fits, and permanent partial and 
total disability awards. 


Board Practice 


Upon receipt of an order from an 
appropriate Ontario court and a 
Notice of Garnishment, the Board 
begins procedures to direct the 
amount specified in the Notice, 
subject to the 50% limit, from the 
worker’s compensation payments to 
the appropriate Sheriff. 


When an injured worker is awaiting 
compensation payments and the 
employer pays the worker advances 
or benefits Jess an amount for a 
garnishment, the Board cannot 
reimburse the employer the amount 
garnished. The Board will reim- 
burse the employer that part of the 
worker’s compensation payment 
equal to the advance less the 
amount held back. The balance of 
the compensation payment is paid 
directly to the worker, unless the 
court has issued a Notice of 
Garnishment to the Board against 
the worker’s payments. 


Workers may dispute the garnish- 
ment of wages, by application to 
the Court. However, Board 
decision—makers are still obliged to 
honour the Notice of Garnishment 
until a new court order is re- 
ceived.&8 


Attention 
Late-Filing 
Employers 


New Policy Increases 
Fines 


The Board requires full information 
to adjudicate claims. To assist the 
Board in gathering relevant infor- 
mation, s.121 of the Act states that 
you must file a written report 
within 3 days of learning of an 
occupational injury or disease that 
disables a worker from earning full 
wages or results in a worker 
requiring health care. 


Your report must include all 
information required by the Board. 
As of December 1, 1990, a new 
Board policy will require that in 
every case, the standard “Employ- 
er’s Report of Injury or Disease” 
(Form 7) must be completed and 
submitted within 3 calendar days of 
learning of the accident. No other 
form will be accepted. 


Failure to comply with this report- 
ing obligation is considered to be a 
contravention of the Act. For 
every such contravention the Board 
will levy a penalty of $250. Addi- 
tionally, each contravention also 
constitutes a provincial offence, 
and if prosecuted and convicted an 
employer is liable for a fine of up 
to $25,000. 


In the absence of a Form 7, the 
Board has no alternative but to 
proceed with the adjudicative 
process, basing decisions on 
whatever information is readily 
available on file since the Board is 
obliged to provide workers with 
benefits and services on a timely 
basis. Therefore, it is essential 
that you make a concerted effort 
to comply with the reporting 
obligations as specified in the Act. 


Please ensure that all of your 
employees who are involved in 
reporting work-related accidents to 
the Workers’ Compensation Board 
are informed of this new policy. 
More information will be mailed to 
you shortly. 88 





Phased Payment Plans for Assessments 


The Board has a responsibility to 
ensure the continuous supply of 
funds necessary to maintain the 
accident fund. This responsibility 
makes it necessary to strictly 
enforce the payment of assessments 
levied on employers and to collect 
outstanding debts!. At the same 
time, however, the Board recog- 
nizes that some employers may 
experience periods of financial 
hardship, during which the paying 
of assessment debts in full could 
jeopardize the continued operation 
of the business. In these cases, 
allowing the employer to pay the 
debt by means of a phased pay- 
ment plan (instalments) is the most 
practical means of securing pay- 
ment. 


POLICY 


A phased payment plan may be 
permitted in exceptional circum- 
stances for the payment of a 
debt to the Board where the 
employer demonstrates financial 
hardship. The Board may im- 
plement phased payment plans 
for the payment of debts subject 
to terms and conditions set by 
the Board. 


It must be stressed that a phased 
payment plan is only used in 
cases of exceptional financial 
hardship where immediate pay- 
ment of the full assessment will 
force the employer into bank- 
ruptcy. The onus is on the em- 
ployer to demonstrate the hard- 
ship. 


Financial Risk Analysis 


Before agreeing to a phased 
payment plan, the Board conducts 
a financial risk analysis to deter- 
mine if immediate payment of the 
debt will cause the business to go 
into bankruptcy. The analysis also 
determines the maximum amount, 
and the frequency, of each pay- 
ment to be made. 


The financial risk analysis includes 
a review of 


¢ the employer’s audited financial 
statements 


e the size of the debt to the 
Board, including future expected 
late payment charges 


e the employer’s cash flow situ- 
ation 


¢ reports from credit reporting 
agencies 


¢ a list of other creditors and 
amounts owed by the employer. 


Payment Plan 


As reported in the November 1989 
issue of Policy Report (Vol. 2 No. 
5), the maximum number of 
phased payments is 12, spread over 
a 3 year period. But, the length of 
the payment plan and the amount 
of each payment must reflect the 
most the employer can pay with- 
out falling into bankruptcy. 


If, during the period of the phased 
payment plan, the employer 
experiences a financial improve- 
ment, the plan is accelerated 
accordingly. If, however, the 
employer faces additional financial 
burden, such as receiving a s.91(7) 
penalty (see Policy Report Vol. 2 
No. 3), the additional penalty 
payments may be blended into the 
existing plan. No additional pay- 
ment plan is considered. 


Signing a payment agreement does 
not interfere with an employer’s 
right to object to a Board decision. 
But, although an employer can 
object to the amount of a debt to 
the Board, the issue of how the 
Board collects the debt is not an 
appealable issue and is not subject 
to review. 


Policy Report is now we, 


printed on acid-free, 
recycled paper at no 
extra cost. 





Board’s Interests Secured 


Once a phased payment plan is 
established, the Board secures its 
financial interests by one of the 
following means: 


¢ obtaining, if possible, a letter of 
credit for an amount to satisfy 
the debt 2 


¢ obtaining security for the debt 


¢ filing a writ (see companion arti- 
cle, page 6). 


Failure to comply with the terms of 
a phased payment plan results in 
an immediate requirement for full 
payment within 7 working days. If 
payment is not received within the 
7-day period, the phased payment 
plan is voided and the letter of 
credit or other security is used, or 
the writ is executed immediately. 


NOTES: 


1. For the purposes of this policy, 
“debt” may consist of 


e the employer’s annual payroll 
assessment 


* special assessments, and 


° any penalties and interest for 
non-compliance of reporting 
obligations. 


2. Obtaining a letter of credit may 
not always be possible. Banks are 
not likely to issue a letter of credit 
to a failing business. Also, letters 
of credit can expire or be revoked 
by the bank. Where possible, an 
irrevocable letter of credit is 
preferred. 


Have you ordered your 
Operational Policy 


Manual? 
Call 927-494] 
for details. 








“Employers” and “Successor Employers” 


For the purpose of determining 
employers’ obligations, the Board 
has now more clearly defined the 
term “employer” and what the 
Board can do for “successor 
employers”. The definition of 
employer addresses the various 
forms of business entities employers 
may take, e.g., sole proprietor- 
ships, partnerships, and corpora- 
tions, while the new policy on 
“successor employers” addresses 
the question of workers’ compensa- 
tion liabilities when a business is 
restructured or purchased. 


“Employer” 


Section 1(k) of the Act defines an 
employer, generally, as “...every 
person having in the person’s 
service under a contract of hiring 
or apprenticeship, written or oral, 
express or implied, any person 
engaged in any work in or about 
an industry...”. Regulation 951 s.5 
describes how the Board deals with 
assessment rates for employers with 
several operations or different types 
of operations. The new policy 
defining “employer” complements 
both the Act and the Regulation: 


POLICY 


For the purposes of all employer 
obligations under the Act, an 
employer is the sole proprietor, 
partnership or corporation that 
employs workers. Each of these 
entities is a separate employer 
individually responsible for its 
obligations to the Board. 


Branch plants, divisions, or other 
components of a single em- 
ployer, are not to be treated as 
individual employers for the pur- 
pose of any employer obliga- 
tions, in particular for the pur- 
pose of assessment obligations. 


Integral to this definition is that no 
matter what form of business entity 
the employer takes, whether it is 
small, large, centralized, or decen- 
tralized, it (the business entity) is 
the “employer” in respect of all 


workers employed in all its parts. 
Sole proprietors, viz., individuals 
carrying on businesses without the 
participation of any person except 
their employees, are individually 
responsible for their business 
obligations. In the case of partner- 
ships, no matter whether the 
partnership is between individuals 
or corporations, the liability for the 
obligations of the business is the 
responsibility of the partners, 
individually and collectively. And, 
because corporations are legal 
entities, in law, each corporation is 
considered a distinct person with 
the same obligations to the Board 
as the sole proprietor or partner- 
ship. 


In favour of clarity and simplicity, 
the Board will now use the term 
“employer” to replace terms such 
as firm, firm number, and corpo- 
rate entity. 


“Successor” Employers 


Who is responsible for workers’ 
compensation liabilities when an 
employer restructures or sells the 
business? The previous employer 
or the successor? According to the 
policy on successor employers, the 
answer depends on the means 
taken to restructure the business or 
the agreements reached between 
the employer and the successor 
employer. 


Generally, the law says that the 
new employer — the successor — is 
not responsible for the liabilities or 
obligations of the former employer, 
the concept being that when an 
employer’s business is purchased, a 
new employer is created, free of 
liability of any pre-existing obliga- 
tions. 


However, there are exceptions. 
The successor employer is liable 
when 


¢ a change of ownership of a cor- 
poration is the result of a share 
purchase 


[Although the ownership of the 
corporation has changed, the 


business entity has not changed: 
no new entity has been created. | 


¢ a new corporation is formed by 
way of merger or amalgamation 
of two or more distinct, existing 
corporations 


[The Ontario Business Corpora- 
tions Act and the Canada Busi- 
ness Corporations Act provide 
that when an amalgamated cor- 
poration is created out of two or 
more distinct corporations, the 
continuing single corporation is 
subject to all the liabilities and 
debts of the prior corporations. | 


e the new employer is related to 
or associated with the former 
employer to the extent that the 
change is primarily a manipula- 
tion of the ownership of the 
employer to avoid outstanding 
workers’ compensation liabilities 
and the former employer retains 
actual control of the successor 
employer 


[The Board will determine 
whether the transaction was 
made in good faith and at 
“arm’s length”. (According to 
The Canadian Law Dictionary, 
“arm’s length” is the term used 
to describe “The relationship 
which exists between parties who 
are strangers to each other, and 
who bear no special duty, obli- 
gation, or relation to each 
other.”) ] 


¢ the former employer and the 
successor employer agree (in 
writing) that the assessments and 
accident cost history will be 
taken over by the successor 
employer. 


The definition of “employer” and 
the policy on “successor employ- 
ers” apply to all relevant cases 
beginning September 1, 1990. 


Policy Report is now OK 


printed on acid-free, 


recycled paper at no 
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Writ for Seizure and Sale 


A writ for seizure and sale of 
property is a legal procedure often 
used by creditors to collect out- 
standing debts. The Board uses this 
procedure when direct efforts to 
collect payment of employers’ 
outstanding debt fail. 


The Board’s authority for issuing 
writs comes from s.116 of the Act 
which reads as follows: 


Where default is made in the 
payment of any assessment or 
special assessment, or any part 
of it, the Board may issue its 
certificate stating that the 
assessment was made, the 
amount remaining unpaid on 
account of it and the person 
by whom it was payable, and 
such certificate or a copy of 

it certified by the secretary to 
be a true copy may be filed with 
the clerk of any county or dis- 
trict court or, where the 
amount remaining unpaid does 
not exceed $1,000, with the 
clerk of any small claims court 
and, when so filed, becomes an 
order of that court and may be 
enforced as a judgment of the 
court against such person for 
the amount mentioned in the 
certificate. 


In keeping with its overall revenue 
strategy, the Board has recently 
conducted a comprehensive review 
of its practice with respect to writs 
and as a result has revised its 
policy and guidelines. 


Policy 


The Board will file writs of sei- 
zure and sale for the full debt 
owed by employers considering 
the amount owed and the late- 
ness of payment. 


Employers who are unable to settle 
their debts in one full payment 
must establish with the Board a 
phased payment plan. In such a 
situation, the Board will issue writs 
and keep them in place until all 
outstanding debts are collected. 


Writs are issued for debts of 


e over $10,000, and more than 90 
days late 


¢ between $1,000 and $10,000, 
and more than 120 days late 


e between $300 and $1,000, and 
more than 180 days late. 


(The definition of a phased pay- 
ment plan and how it works is fully 
explained in the companion article 
on page 4.) 


In order to protect its financial 
interests, the Board may issue 
writs, or lift them temporarily but, 
in all cases, writs are automatically 
withdrawn upon full payment of 
outstanding debts. 


The effective date of the new 


policy and guidelines is 
September 1, 1990. 


Has your address 
changed? 
























To ensure you receive 
each issue, and to keep 
our mailing costs down, 
we need to keep our dis- 
tribution system up-to- 
date. Please submit any 
changes in your mailing 
address to: 


Manuals Distribution 
Specialist, 
Policy Publications, 
Workers’ Compensation 
Board, 

2 Bloor Street East, 
22nd Floor, 
Toronto, Ontario, 
M4W 3C3 
(416) 927-4941 





Subscriptions to Policy Re- 
port are free on request to 
this address. 





Attention 
Employers 


The WCB’s Classification Branch 
is extending its service to employ- 
ers to 9:00 p.m. Monday to 
Friday. 

















Employers may register firms, 
notify the Board of business 
closures, and make classification 
inquiries. Classification investiga- 
tions will also be conducted at 
night. 


Employer Services, Collections, 

and Audit, the other branches of 
the Revenue Department, will be 
offering evening service later this 
year. 


Have you ordered your 
Operational Policy 


Manual? 
Call 927-494] 
for details. 





POLICY le OWI 


Policy Report is published under the 
authority and direction of the Opera- 
tional Policy Branch of the Workers’ 
Compensation Board. If there is any 
conflict between the statements con- 
tained in this publication and the 
Workers’ Compensation Act and/or 
Board approved policy documents, 
the Act or the approved document 
governs. 




















Comments or inquiries should 
be addressed to: 


Editor, 

Policy Report, 

Operational Policy Branch, 
Workers’ Compensation Board, 
2 Bloor Street East, 22nd Floor, 
Toronto, Ontario, M4W 3C3. 











Graphic Production: 
Graphics Services, 
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Earlier this year, Board administra- 
tors were asked by the board of 
directors to review and report back 
on two issues concerning the 
Chronic Pain Disability (CPD) 
policy: 


1.the appropriateness of the 
“six-months past normal heal- 
ing time” of the injury as a 
threshold for rating, and 

2.the appropriateness of the rating 
schedule for CPD and fibromyal- 
gia syndrome. 


Both of these issues have been ex- 
amined and, as a result, some 
changes have been made to the 
CPD policy. 


“Six Months Beyond Usual 
Healing Time” 


Originally, it was felt that a worker 
suffering from CPD should generally 
be rated for pre-Bill 162 permanent 
disability benefits, 6 months after 
the “usual healing time” for the 
injury. Usual healing time was de- 
fined as “that point in time follow- 
ing an injury at which a worker 
should have regained his/her pre- 
accident functional ability or 
reached a plateau in physical recov- 
enya 

To assist decision-makers in deter- 
mining usual healing times, a chart 
listing common injuries and condi- 
tions was developed, with corre- 
sponding healing times. This chart 
has been applied to all injured 
workers but not to those returning 
to exceptionally heavy work. How- 
ever, the board of directors has 
now acknowledged that this chart 
may have been too arbitrary in that 
it does not allow for individual dif- 
ferences in the time it takes work- 
ers to achieve maximum medical 
rehabilitation (MMR). The new 
approach requires that decision- 
makers use the chart only as a 
guide to establish approximate heal- 
ing times, and that they should 
then look to the general principles 
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Changes to CPD 
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for determin GoWiseesee ensure 
that individual workeik differences 
have been considered when deciding 
if a worker should be rated. 


CPD Interim Rating 


When the interim CPD policy was 
first developed, the Board did not 
have a pension rating schedule that 
dealt directly with the issue of pain. 
Therefore, a group of senior Board 
staff, experienced in the assessment 
of clinical impairment of earning ca- 
pacity, developed a rating schedule 
which was approved by the board of 
directors on an interim basis. 


Since it was impossible to determine, 
objectively, the nature and degree of 
disabling pain experienced by a per- 
son diagnosed as having CPD, 
“marked life disruption” — the 
amount of disruption in the occupa- 
tional, social, and home life of the 
worker — was chosen as the means 
of measurement. 


Psychotraumatic Disability 
Rating 


The Board has used an approach 
similar to CPD rating for calculating 
the effect of psychotraumatic disabi- 
lities: a comparison of pre-injury 
and post-injury behaviour. Each of 
the 4 categories of the psychotrau- 
matic disability rating schedule de- 
scribes increasing levels of behaviou- 
ral problems and awards pensions 


accordingly. (cont’d on page 2) 






Correction 
Attention Employers 






The penalty in 1991 fo Flee’ to : 


complete and submit. th 
“Employer’s Report of Inj 
Disease” (Form 7) within ' 
quired 3 calendar days | of ees 
of the accident) is $150 for each 
contravention and not $250 as re- 
ported in Policy Report Vol. 3 

No. 3. 


Oh 





Government 


Publications 


Workers’ Commission 
Compensation des accidents 
Board du travail 


December 1990 
Vol. 3 Now6 


Experience 
Rating and 
91(7) News 


On September 7, 1990, the board of 
directors approved a new experience 
rating policy that will result in all 
employers being covered under the 
NEER or CAD7 experience rating 
plans by 1995S. 


Also, in March of this year the 
board of directors approved several 
amendments to the s.91(7) program, 
which were to become effective in 
1991 (see Policy Report Vol. 3 No. 
2). As the Board does not apply 
s.91(7) penalties to employers par- 
ticipating in NEER and CAD7, 
application of the 91(7) program will 
be significantly reduced by 1992 and 
will be phased out completely by 
1995. 


Because the s.91(7) program will be 
phased out, the board of directors 
has rescinded the amendments to it, 
though the program will continue in 
its current form until it is phased 
out completely in 1995. 


IN THIS ISSUE... 


Changes to CPD 


Experience Rating & 
91(7) News 
Extended Hours 
Collections 

Worksite Interviews 
Policy Report Index (Insert) 


Policy Publications -— 1990 
Review 


Did you know...Health- 
Care Worker Entitlements 


40S DET BR SNBGSUMLE SRD ASE TRG RT TA IS SN 





Changes to CPD 
(cont’d) 


Category 1 
Minor Impairment of Total 
Person (10%) 


In this category the injured 
worker’s daily activity is slightly 
limited and no apparent difficul- 
ties are reported in personal 
adjustment. There is also some 
loss in personal or social efficacy 
and the secondary psychogenic 
agegravations are caused by the 
emotional impact of the acci- 
dent. 


A mild anxiety reaction is appa- 
rent. The display of symptoms 
indicate a form of restlessness, 
some degree of subjective un- 
easiness and tension caused by 
anxiety. There are subjective 
limitations in functioning as a 
result of the emotional impact of 
the accident. 


The disability, from the psychia- 
tric point of view, is not ex- 
pected to be permanent. 


Category 2 
Moderate Impairment of 
Total Person (15% - 25%) 


In this category, the worker is 
still capable of looking after per- 
sonal needs in the home envi- 
ronment but, with time, confi- 
dence diminishes and the worker 
becomes more dependent on the 
members of the family in all 
activities which take place out- 
side the home. The worker 
demonstrates a moderate, at 
times episodical, anxiety state, 
agitation with excessive fear of 
re-injury, nurturing strong pas- 
sive dependency tendencies. 


The emotional state may be 
compounded by objective physi- 
cal discomfort with persistent 
pain, signs of emotional with- 
drawal and depressive features, 
loss of appetite, insomnia, 
chronic fatigue, low noise toler- 
ance, mild psychomotor retarda- 
tion and definite limitations in 
social and personal adjustment 
within the family. At this stage, 
there is a clear indication of 
psychological regression. 


Category 3 
Major Impairment of Total 
Person (30% - 50%) 


In this category the worker dis- 
plays a severe anxiety state, defi- 
nite deterioration in family ad- 
justment, incipient breakdown of 
social integration, and longer 
episodes of depression. The 
worker tends to withdraw from 
the family, develops severe noise 
intolerance and a significant di- 
minished stress tolerance. A 
phobic pattern or conversion 
reaction will surface with some 
bizarre behaviour, a tendency to 
avoid anxiety-creating situations, 
with everyday activities restricted 
to such an extent that the work- 
er may be homebound or even 
roombound at frequent intervals. 


Category 4 
Severe Impairment of Total 
Person (60% - 80%) 


In this category, the worker 
clearly displays a chronic and 
severe limitation of adaptation 
and function in the home and 
outside environment. 


The worker is withdrawn, forget- 
ful, unable to concentrate, and 
needs continuous emotional sup- 
port within the family setting. 
The worker is incapable of self- 
care and neglects personal hy- 
giene. 


There may be an obvious loss of 
interest in the environment and 
the worker becomes extremely 
irritable, showing significant emo- 
tional liability, changes of mood 
and uncontrolled outbursts of 
temper. 












Extended Hours 


The WCB’s Classification Branch 
has extended its service to 
employers to 9.00 p.m. Monday 
to Friday. Employers may register 
firms, notify the Board of business 
closures, and make classification 
inquiries. Classification investiga- 
tions will also be conducted at 
night. 


Other branches in the Revenue 
Department are also offering 
extended services: 


Attention Employers! 


The worker may be severely 
depressed with outstanding fea- 
tures of psychomotor retardation 
and psychological regression. 
The worker is usually home- 
bound or even roombound. 


Because both the CPD and Psycho- 
traumatic rating systems are based 
on assessing the effect of the im- 
pairment on an injured worker, 
and because the psychotraumatic 
system is more detailed and, there- 
fore, more precise, the board of 
directors considered it reasonable 
to use only that schedule for both 
CPD and psychotraumatic condi- 
tions, and to rename it: “Psycho- 
traumatic and Behavioural Disor- 
ders Rating Schedule”. As such, 
the old interim CPD rating sched- 
ule has been abolished, and 


«CPD 


¢ fibromyalgia syndrome (recog- 
nized as a variant of CPD), and 


¢ psychotraumatic disabilities 


will all be rated under the new 
schedule: 





The change in the rating schedule 
is retrospective from March 27, 
1986, the effective date of the 
CPD policy. 


EffectivesJanuary 117-1991 atele= 
phone enquiry service in the Em- 
ployer Services Branch has been 
extended to 8.00 p.m. Monday to 
Friday. 


The Collections Branch, which is 
located in the Hamilton Regional 
Office, is planning to introduce 
evening services, beginning Febru- 
ary 1, 1991. Further details will 
follow. 











Collections 


New Policy 


In the process of reviewing opera- 
tional policies associated with the 
Revenue Strategy, the Board re-ex- 
amined its practice of suspending 
collection activities. 


The issue to be decided was the 
circumstances, if any, under which 
the Board should suspend collec- 
tion activities. The Board issued its 
decision in the following policy 
statement: 





_ The Board. es auspedd cok 
_ lection activities, except i in ace . 
ecapas with s. ees : 


Section 86n(4) states that when 
the board of directors is reviewing 
a WCAT decision under s.86n, 

“ ..the board of directors of the 
Board, may stay the enforcement 
or execution of the order made 
under the decision or may vacate 
the order if it has been implem- 
ented.” 


The Board has, in the past, sus- 
pended some collection activities; 
among them, the collection of 
91(7) penalties following an em- 
ployer appeal. However, suspen- 
sion of all collection activities, ex- 
cept under s.86n, will cease when 
the new policy comes into effect 
on January 1, 1991. 


In determining the new policy, the 
Board held that 


* the initial decision with respect 
to the assessment of a penalty is 
valid and enforceable until it is 
overturned 


section 91(7) penalties are 
deemed additional assessments, 
payable to the accident fund, 
and the Board is obligated under 
s.89 to ensure the sufficiency of 
the fund. 


(cont’d on page 4) 


Work-site Interviews and 


Inspections 


As soon as a work-related injury is 
reported to the Board by the em- 
ployer, or the worker, or by some 
other interested party, the claims 
adjudication process begins. Cru- 
cial to the process is accurate in- 
formation. For this reason, it is 
sometimes necessary for a Board 
field investigator to inspect the 
work-site and interview the parties 
involved in the accident, including 
the injured worker and, sometimes, 
witnesses. 


Section 81(e) of the Act gives the 
Board permission “...to enter any 
premises where work is being done 
by a worker or in which the em- 
ployer carries on business ...and 
inspect and view any work, materi- 
al, machinery or appliance or ar- 
ticle therein and interrogate any 
person respecting any matter ... 


” 


The question that arises is “Should 
the employer be present when a 
worker is interviewed?” 


Until recently, there was no Board 
policy that specifically addressed 
this question. While the Board’s 


preferred practice has been for the 
worker and the investigator to meet 
privately, it was not unusual for the 
employer/employer representative 
to be present. 


On October 1, 1990, a new Board 
policy came into effect 


“Policy. : 


An employer shall not attend at 
the interview of a worker Oya 
Board employee investigating the 
accident unless there is a neces- 






__ sity for the employer to be 
cu present. 


The aim of this policy is to create 
an atmosphere in which the worker 
can more freely talk to the Board 
investigator. It should be noted 
that this approach is not prejudicial 
to the interests of the employer. 
Information provided by the em- 
ployer is taken into consideration 
and, of course, the employer al- 
ways has the right to appeal any 
decision made by the Board. 


Start the New Year Right! 


Submit any changes in your mailing address to: 


Manuals Distribution Specialist, 
Policy Publications, 
Workers’ Compensation Board, 
2 Bloor Street East, 
22nd Floor, 

Toronto, Ontario, 

M4W 3C3 
(416) 927-4941 


Subscriptions to Policy Report are free on request to this 


address. 
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Policy 
Publications - 
71990 Review 


At the close of 1990, Policy Publi- 
cations will have concluded its third 
year publishing and distributing 
policy information to the Board’s 
internal and external stakeholders. 


Policy Report 


Six issues of Policy Report (in En- 
glish and French) were distributed 
to over 6,000 subscribers across the 
province and in other jurisdictions, 
including the United States, Germa- 
ny, and Australia. 


Articles reflecting new or revised 
operational policies covered a vari- 
ety of topics. 


Policy Publications jumped on the 
“green bandwagon” and used, for 
the first time, recycled acid-free 
paper for the May issue of Policy 
Report. We are pleased to report 
that the cost of the recycled paper 
is no more (or less) than that pre- 
viously used, and it is also recycl- 
able. The only noticeable differ- 
ence, a Slightly darker hue, is one 
which we accept on behalf of our 
readers. 


For the second time, Policy Publica- 
tions is issuing an updated index 
(centre-fold) of articles published 
since Vol. 1 No. 1. It helps us. 
We hope it helps you. 


The Operational Policy (OP) 
Manual 


In the second half of the year, the 
OP manual entered a new phase, as 
evidenced by the ratio of new to 
revised documents published in the 
6 transmittals distributed during the 
year. While new documents com- 
prised almost 100% of the first two 
transmittals, the most recent trans- 
mittals consisted mainly of revisions. 
In total, 120 new policy documents 
and 66 revised documents were 
published. In terms of printing, this 
amounted to approximately 900 
pages printed for each of our OP 
manual subscribers who now num- 
ber 2220. 


From the staff of Policy Publica- 

tions, Operational Policy Branch, 
we once again wish you a healthy 
and happy holiday season and a 

prosperous New Year. 
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Collections 
New Policy (cont'd) 


On January 1, 1991, the Board will 
remove all assessments held in 
“suspense accounts” — which pro- 
tected employers from late pay- 
ment charges - and place these 
accounts for collection in the usual 
manner. 


In addition, the Board will pre- 
screen all prospective s.91(7) pen- 
alty notices to ensure that they are 
based on appropriate information. 
In particular, the Board will ensure 
that the “one expensive claim” rule 
is applied, and that the costs of 
that claim will not be considered 
when deciding whether the employ- 
er has met the criteria for a 
s.91(7) penalty. 





Did You Know 


ate. 


¢ health care workers, such as 
medical practitioners, nurses 
(including public health nurses), 
laboratory attendants and ambu- 
lance attendants, who contract 
work-related infectious diseases 
are entitled to compensation 
benefits; 


e 


workers are entitled to compen- 
sation benefits if they suffer ad- 
verse reaction to immunization 
for the prevention of work-re- 
lated disease or infection; 


if a work-related accident oc- 

curs, a worker is entitled 

-—to a single dose of tetanus 
human antisera, if there was 
no prior immunization, or 


- to a booster dose of tetanus 
toxoid, if the injured worker 
had previously been immu- 
nized. 


Policy Report is now 
printed on acid-free, 
recycled paper at no 
extra cost. 
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Benefit Changes for Students and 
Apprentices or Learners 


Usually, injured workers’ benefits 
are calculated based on their daily 
or hourly earnings at the time of 
the accident. However, in some 
situations this may not be com- 
pletely fair to the worker. To 
address this problem, an amend- 
ment to Regulation 951 of the Act 
was passed on January 18, 1991. 


Students | 


1 
Generally, if a student sustaifis a 
temporary disability, the wage/loss 


benefits are calculated in the~usual’ ot 
way (based on the hourly or daily 


wage at the time of the accident). 
But a problem arises when an inju- 
ry results in a permanent impair- 
ment that could adversely affect 
the student’s future earning poten- 
tial. If a student plans to be a 
surgeon, but suffers a hand ampu- 
tation while earning minimum wage 
working in a factory as summer 
help, calculating the permanent 
disability pension — based on sum- 
mer job earnings — would not fairly 
reflect that student’s future loss of 
earnings. It is therefore necessary 
to consider the level of income the 
student would likely earn in the 
career the student intended to 
pursue had the accident not oc- 
curred. 


To do this, the student’s career 
and educational plans and apti- 
tudes are considered. This infor- 
mation is used to determine the 
level of income the student could 
expect to earn, Starting the in- 
tended career now. The perma- 
nent impairment benefit is based 
on that level of income. Example: 
A student sustains a permanently 
disabling injury while working as a 
store clerk, during the summer 
break, for minimum wage. The 
student is studying to be a mecha- 
nic at a community college. 


In this case, the student’s perma- 
nent impairment benefits will be 
the difference between the starting 
wage for a mechanic and what the 
student is able to earn after the 


injury. 


Ifthe student’s career goals are not 
‘clear (e.g., the student is relatively 


young and has yet to establish a 
career goal), then the wage used to 
calculate the pension is the average 


industrial wage* for Ontario for the 
.’year in which the accident occur- 
“red. This amount may be adjusted 


upward if the student’s grades, 
aptitudes, and skills, at the time of 
injury, indicate that the student 
would likely earn more than the 
average industrial wage upon start- 
ing full-time employment. 


Apprentices or Learners 


In a situation involving an appren- 
tice or learner, the compensation 
rate is based on an amount equiva- 
lent to that which the employer is 
paying a journeyperson or full-time 
worker in the same trade as the 
injured worker at the time of acci- 
dent. If the employer has no such 
worker for comparison, the earn- 
ings of a journeyperson or full-time 
worker in the same trade and 
working in the same locality are 
used. 


Effective Date 


This new method of calculation is 
for workers whose accidents oc- 
curred on or after January 2, 1990 
for benefit periods on or after Jan- 
uary 18, 1991 when the amend- 
ment to Regulation 951 was passed. 
It is not applied retroactively for 
periods before January 18, 1991. 


* The average industrial wage is calcu- 
lated according to s.43(1) of the Act. 
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The Board’s system for compensat- 
ing workers with permanent impair- 
ments has evolved significantly from 
a single, to a dual, award system as 
a result of bill 162 changes to the 
Act. The old compensation method 
was based on a Clinical rating 
schedule: compensation levels were 
calculated solely on the basis of the 
degree of physical impairment. 


With the dual award system, one 
award is based on a worker’s non- 
economic loss, compensating for 
loss of enjoyment of non-work- 
related aspects of life. The second 
award is for future loss of earnings, 
compensating the injured worker for 
possibly reduced earning potential. 
Permanently impaired workers may 


now be eligible for one or both 


types of awards. 


Bill 162 was implemented in two 
parts — s.135 on July 26,1989 and 
the balance of the bill on January 
2, 1990. As a result of the 
changes, three permanent impair- 
ment “regimes” were created: 


e pre-July 26, 1989 
e July 26, 1989 to January 1, 1990 
* post-January 2, 1990. 


The chart, on page 3, describes 
how the Act applies to workers 
injured in the three time periods. 


continued on page 3 
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Reinstatement Penalties 


and Payments 


The passage of bill 162, on 
January 2, 1990, gives the Board 
clear direction on how it must pro- 
ceed with respect to ensuring the 
reinstatement rights of injured 
workers. 


Basically, s.54b of the Act obligates 
accident employers to reinstate 
workers who, on the date of an 
accident, were employed continu- 
ously for one year or more. Em- 
ployers who do not comply are 
penalized. 


Levying Employer Penalties 


Section 54b(13) states if the Board 
finds that an employer has not ful- 
filled its obligation, the Board may 
levy a penalty equal to the amount 
of the worker’s net average earn- 
ings for the year preceding the 
injury. To carry out this responsi- 
bility, the Board has recently ap- 
proved the following policy state- 
ment: 


As a general rule, the Board will 
levy the maximum penalty under > 
s.54b(13)(a) in cases where the | 
employer has failed to fulfil its 
re-employment obligations. _ 


The maximum penalty the Board 
can levy against the employer for 
non-compliance is the worker’s 
actual net average earnings. But 
there are circumstances in which 
the Board may reduce a penalty. 
If, for example, a business suffered 
a serious financial setback, forcing 
a restructuring of the business, 
Causing a reduction in staff, the 
failure to re-employ the worker may 
be found to be beyond the employ- 
er’s control. 


The cost, to employers for having a 
54b(13)(a) penalty levied against 
them for failure to re-employ, is 
additional to compensation costs for 
which they collectively or individu- 
ally may be liable as a result of 
payments the Board makes to 
workers under s.54b(13)(b). 
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Payment to the Worker 


Section 54b(13) states that as a 
consequence of an employer’s non- 
compliance, the Board may “make 
payments to the worker for a maxi- 
mum of one year as if the worker 
were entitled to compensation un- 
der section 40, and subsections 
40(2) and (3) apply to the pay- 
ments with such modifications as 
the circumstances may require.” 


Again, to carry out its responsibil- 
ity, the Board approved this policy 
statement: 


In cases where the Board has 
determined that an employer has 
failed to fulfil its obligations to 
re-employ a worker in accordance — 
with s.54b, the Board will make © 
payments to the worker as if the 
worker were entitled to compensa- 
tion under s.40, unless the worker 
is entitled to compensaton under 
s.40. : : 


Section 40(1) states that if injury to 
workers results in temporary total 
disability, workers are entitled to 
compensation equal to 90 per cent 
of the workers’ net average earn- 
ings before the injury so long as 
temporary total disability continues 
or until workers begin receiving 
payments under s.45a (compensa- 
tion for future loss of earnings). 
Section 40(2)(b) states that if 
workers do not return to work, the 
Board will make the same weekly 
payment as if the workers were 
temporarily, totally disabled unless 
they fail to 


* co-operate or to make themselves 
available to participate in medical 
or vocational rehabilitation pro- 
grams designed to get them back 
to work; or 


accept, or are unavailable for, 
employment which the Board 
considers to be suitable for their 
capabilities. 


Consultation 
SIEF 


In January 1990, a discussion pa- 
per, The Application of the SIEF, 
was distributed for consultation. 
The paper addressed, among other 
issues, the escalating use of the 
Fund and whether the Fund was 
achieving its original objective to 
promote the re-employment of in- 
jured workers. Consultation re- 
sponses confirmed that the Board’s 
clients support the goals of re- 
employment and cost-allocation but 
perceive unfairness and inconsisten- 
cy in the application of the current 
policy. 


An options paper, Reform of the 
Second Injury and Enhancement 
Fund, was prepared in response to 
the results of consultation. It was 
presented to the board of directors 
who have now authorized its re- 
lease. The paper proposes two 
SIEF policy options, and invites 
members of the External Consulta- 
tion Group and all members of the 
Board’s communities of interest to 
make formal, written submissions by 
June 28, 1991. 


All submissions may be reviewed, 
after the submission deadline date, 
in the WCB Reference Library, 
22nd floor, 2 Bloor Street East, 
Toronto. A report summarizing 
submissions will be prepared for 
consideration by the board of direc- 
tors, after which it will be made 
available to interested parties. 


Form 6 and 7 


Submissions are now invited about 
two of our most used forms. The 
Worker’s Report of Injury or Dis- 
ease (Form 6) and the Employer’s 
Report of Accidental Injury or In- 
dustrial Disease (Form 7) are being 
revised to make them more compre- 
hensive and user-friendly. 


Those interested in the consultation 
process can contact the Operational 
Policy Branch at 927-3424 to ob- 
tain a copy of the consultation 
package. 


The deadline for written comments 
and suggestions is May 1, 1991. 


ee 























PERMANENT IMPAIRMENT REGIMES - HOW THE ACT APPLIES TO 
WORKERS INJURED IN THE THREE TIME PERIODS 







































Future loss 
of Earnings 






Rehabilitatio 
Supplements 










Other 
Supplements 


subsection (2)... 





135(2) “...the Board shall give a supplement to a worker 
who...is likely to benefit from a vocational rehabilitation pro- 

gram which could help to increase the worker’s earning capac- 
ity to such an extent that the sum of the worker’s earning ca- 

pacity after vocational rehabilitation and the amount awarded 
for permanent partial disability approximates the worker's av- 
erage or net average earnings...before the worker's injury.” 


~135(4) “...the Board shall give a supplement to a worker, a) 
who...is not likely to benefit from a vocational rehabilitation 
program...or b) whose earning capacity after a vocational re- 

habilitation program is not increased to the extent described in 


- Before 26.07.89 | From 26.07.89 to 01.01.90 


45(1) “Where permanent disability results from the injury, the 
impairment of earning capacity of the worker shall be esti- 
mated from the nature and degree of the injury...” 





This is the old way of handling permanent impairments: loss 
of earning capacity is derived from the severity of the injury. 


Benefit Increases for 1991 


Section 139(1) of the Act states: 


“On the ist day of January in each 
year, beginning in 1987, an index- 
ing factor shall be determined, 
based on the percentage change in 
the Consumer Price Index for Can- 
ada for all items, for the twelve 
month period ending the 31st day 
of October of the previous year, as 
published by Statistics Canada.” 


The 1991 indexing factor has been 
set at 1.048. In accordance with 
s.139(1) of the Act, this increases 
the benefits for workers injured prior 
to January 1, 1991 by 4.8%. . 


As a result of bill 162, s.41(1)(b), 
the maximum amount of average 
earnings for accidents occuring on 
Januarys! 61991, 10: December 31; 
1991 (inclusive) is $42,000. 





' per cent of the worker’s pre-injury 





On or after 02.01.90 








45(1) “A-worker who suffers per- 
manent impairment as a result of 
an injury is entitled to receive 
compensation for non-economic 
loss in addition to any other bene- 
fit receivable under this Act.” 

















This is part 1 of the dual award 
system. 








45a(1) “A worker who suffers inju- 
ry resulting in permanent impatr- 
ment or resulting in temporary dis- 
ability for twelve continuous 
months is entitled to compensation 
for future loss of earnings arising 
from the injury.” 


This is part 2 of the dual award 
system. 





45(b)1 provides retirement pen- 
sions for workers receiving com- 
pensation under s.45a. 






45a(9) “If a worker who is receiv- 
‘ing compensation...is co-operating 
in a Board-authorized vocational 
or medical rehabilitation pro- 
gram...the amount of compensa- 
tion,..shall be supplemented so 
that the total compensation pay- 
able to the worker...is equal to 90 











net average earnings.” 


Attention! 


For non-economic loss benefits 
(compensation for loss of enjoy- 
ment of life because of a perma- 
nent impairment), s.45 requires 
the Board to use a formula and a 
rating schedule. The board of 
directors has approved a regula- 
tion for the use of an interim 
rating schedule based on the 
Third Edition (Revised) version of 
the American Medical Associ- 
ation’s Guides to the Evaluation 
of Permanent Impairment. 
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Timely Decision-Making 


With approximately 1700 claims 
received each day, one of the 
Board’s key objectives is quick and 
accurate decision-making. Most 
decisions regarding entitlement to 
compensation benefits are made 
within 2 weeks of claim registration 
because all the required informa- 
tion is submitted and received on 
time. However, this was not al- 
ways the case: a Significant per- 
centage of claims used to remain 
without a decision because key 
information was missing. 


To improve the timeliness of 
decision-making, the Board recent- 
ly instituted new policies on acci- 
dent reporting.* - Additionally, 
effective November 1, 1990, the 
WCB introduced a new policy on 
timely decision-making which ap- 
plies to Primary and Entitlement 


Adjudicators, Classification Adjudi- 
cators, Auditors, Decision Review 
Specialists, and Hearings Officers. 
Exempt are those decision-makers 
handling complex claims such as 
industrial diseases, fatalities, occu- 
pational noise-induced hearing loss, 
and dermatitis. 


Now, Board decision-makers are 
committed to make decisions no 
later than 12 weeks after 
e a claim has been registered or - 
re-opened, 
e the receipt of an objection, or 
e a revenue issue is brought 
before the Board. 
Decision-makers must inform all 
interested parties about the prog- 
ress of a decision at the 6-week 
mark. Although they will have 
attempted to get this information 


during the 6-week timeframe, it is 





Guide Dog Allowance Increased 


We’ve all come to know and mar- 
vel at the partnerships between 
guide dogs and their visually im- 
paired owners. National organiza- 
tions like the CNIB, Canadian . 
Guide Dogs for the Blind, and the 
Lions Foundation of Canada 
make many of these partnerships, 
between disabled Canadians and 
specially trained guide dogs, pos- 
sible. 


The WCB also helps support such 
partnerships by authorizing allow- 
ances (under s.54) for the care 
and maintenance of guide .dogs 
owned by workers who have suf- 
fered visual impairment as a result 
of work-related accidents. The 
objective of the Board’s current 
policy is to enable workers to 
engage in suitable employment or 
training, and assist them to func- 
tion in the home setting and par- 
ticipate in family and community 
activities. 


Late in 1990 it was brought to the 
Board’s attention that the $500 
annual allowance, established in 
1986, was insufficient to cover the 
expense of keeping a working, 
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guide dog healthy. After consulta- 
tion with such organizations as the 
CNIB, Ontario Veterinary Associ- 
ation, Ministry of Community and 
Social Services and suppliers of 
dog food to confirm costs, the 
WCB increased the annual allow- 
ance, effective November 1, 1990, 
to $700. 


Workers who have guide dogs, 
functioning in the capacity for 
which they were trained, can re- 
quest the annual allowance by 
submitting an Application for 
Maintenance Allowance and Veteri- 
nary Services for Dog Guide, Form 
1780 to the WCB. Receipts for 
routine supplies and services do 
not need to be submitted. How- 
ever, if the worker should incur 
extraordinary expense (over $700), 
as a result of accident, sickness, or 
death of the dog, the worker must 
submit appropriate receipts or ac- 
counts from a licensed veterinari- 


Policy Report is 
printed on acid-free, 


recycled paper at no 
extra cost. 





_|system up-to-date. Please submit 
_lany changes in your mailing addres 


at this point that they formally 
indicate to all concerned parties — 
what key information is missing. 
At the 12-week stage, if essential 
information is still outstanding, 
decision-makers must adjudicate 
the claim based on the information 
at hand and advise the parties of 
the decision within two weeks. 
This may mean, in the case of an 
accident, that the claim may be 
allowed, denied, or abandoned. 
This does not mean that decisions 
cannot be reconsidered or re- 
opened if significant information is 
forthcoming. They can be. 













* (Policy Report Vol. 3 No. 5, Attention 
Late Filing Employers; Vol. 3 No. 3, 
Workers’ Reports) 


Has your address 
changed? 


To ensure you receive each issue, 
and to keep our mailing costs down, 
we need to keep our distribution 









to: 


Manuals Distribution Specialist, 
Policy Publications, 
Workers’ Compensation Board, 
2 Bloor Street East, 22nd Floor, 
Toronto, Ontario, M4W 3C3 
(416) 927-4941 


Subscriptions to Policy Report are 
free on request to this address. 


POLICY iePORT. 


Policy Report is published under the 
authority and direction of the Opera- 
tional Policy Branch of the Workers’ 
Compensation Board. If there is any 
conflict between the statements con- 
tained in this publication. and the 
Workers’ Compensation Act and/or 
Board approved policy documents, 
the Act or the approved document 
governs. 


Comments or inquiries should 
be addressed to: 


Editor, 

Policy Report, ce 
Operational Policy Branch, 
Workers’ Compensation Board, 
2 Bloor Street East, 22nd Floor, 
Toronto, Ontario, M4W 3C3. 


Graphic Production: | 
Graphics Services, 
Communications. 
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We’ve all heard the expression “a 
picture is worth a thousand words”. 
The Board realizes the value of a 
picture, but in relation to Workers’ 
Compensation claims, photographic 
evidence must be used with great 
caution. 


Value of Recordings 
as Evidence 


Visual recordings can strongly influ- 
ence decision-makers by their dra- 
matic and selective presentation. 
But videotapes, films, photographs, 
or audiotapes may not necessarily 
provide reliable proof of either 
disability or earning power. Visual 
recordings can be distorted and may 
not accurately measure restricted 









movement, range of motion, edB Ag 


energy requirements, or effi eney 
at work. 





Decision—makers have an q 


ligation 
to consider all relevant infor 


tion, 


including tapes and photograp IS, SO 
Of 


that an informed decision is 
reached, but it must be remem- 
bered that visual or audio record- 
ings do not usually include or reveal 


* rest periods between recorded 
scenes (the viewer may be given 
the deceptive impression that the 
individual was capable of sustain- 
ing the activity recorded, when in 
fact that was not the case) 









wo, 


Update —- Revenue Strategy 


¢ the pain the individual was expe- 
riencing 


¢ any painful after effects following 
the activity recorded (for exam- 
ple, the individual may have had 
to stay in bed the next day). 


Such factors can contribute to inap- 
propriately influencing the decision- 
maker. Therefore, the importance 
of information obtained from audio 
or visual recordings should not out- 
weigh other available information. 
For example, the clinical findings 
from a formal medical examination 
are much more accurate for deter- 
mining pension awards than that 
which can be determined from 
information obtained from video- 

e, film, photographs, or audio- 





al recording of a worker per- 
g certain tasks is not conclu- 


“available concerning a claim. 


Therefore, audio or visual record- 
ings should be used with caution in 
the decision-making process. 


In recognizing the limitations of the 
value of audio or visual recordings, 
films, or photographs as evidence, a 
new policy was developed, and 
became effective January 1, 1991. 
(continued on page 2 











The WCB’s board of directors has deferred the implementation of the Reve- 


nue Strategy to January 1, 1993. 





Recordings or Photographs 
used as Evidence 


The deferral of the new Classification and Rating system, originally scheduled 
for implementation in January 1992, was urged by the Revenue Strategy 
Employer Advisory Group. The consultation group asked that the Board 
defer the implementation to allow additional time for analysis and consultation 
on the proposed classification system. 







The delay will also allow employers who have not completed their census/sur- 
vey to do so. 





Individual notices will be mailed during the coming summer, informing em- 
ployers of their proposed classification group(s) for 1993. 





Governn vent 
P ublic ons 


Workers’ Commission 
Compensation des accidents 
Board du travail 


April 1991 
Vol. 4 No. 2 


Compliance 
with Bill 162 to 
be Monitored 


Dr. Robert G. Elgie, WCB Chair, 
recently announced that 5 well- 
regarded experts have agreed to 
serve on an external steering com- 
mittee to monitor WCB compliance 
with Bill 162 legislative reforms. 


Professor George Adams of the 
University of Ottawa law faculty will 
chair the committee composed of 
University of Toronto law professors 
Michael Trebilcock and Katherine 
Swinton; Professor Ralph Garber, 
President of the International Asso- 
ciation of Schools of Social Work; 
and Mr. Bernie Berger, Executive 
Director of the Jewish Vocational 
Service of Metropolitan Toronto. 


The committee’s mandate is 
two-fold: to evaluate proposals from 
WCB administrators on compliance 
measures, program implementation, 
operations, success factors, method- 
ologies, and timeframes; and to 
provide feedback and recommenda- 
tions on performance and program 
results. 


Primarily, the committee will focus 
on 


e the provision of vocational reha- 
bilitation services and programs 


¢ the employers’ obligation to 
re-employ 


¢ non-economic loss benefits for 
pain and suffering, and 


¢ future economic loss benefits for 
workers whose future earnings 
may be affected by their work-re- 
lated disability. 


The committee will report on a 
quarterly basis to the WCB Chair 
and Vice-Chair of Administration.(_) 





Recordings or Photo- 
graphs used as Evidence 
(cont’d from page 1) 


Policy 


The Board will not accept audio 
or visual recordings such as 

audiotapes, videotapes, films or 
photographs as evidence unless: 


e the recording provides more 
complete information than 
already exists or new infor- 
mation, 


e there is a significant issue in 
dispute or | 


e the information revealed is 
not prejudicial to the worker. 


Visual recordings such as video- 
tapes and films will only be 
accepted as evidence by Board 
decision-makers such as Hear- © 
ings Officers, Claims Investiga- 
tors, Worksite Analysts, Rein- 
statement Officers and Legal 
Services personnel who conduct 
special investigations or inqui- 
ries. Any recordings accepted 
as evidence must be relevant 
and authentic. 


If the content of the audio or 
visual recording is determined 
to be unacceptable or prejudi- 
cial, the Board is under no 
obligation to accept the record- 
ing as evidence. 


Minute #2, December 17, 
1990, Page 111. 


Relevance 


Information presented in audio or 
visual recordings must be directly 
related to the issue under consider- 
ation, provide more complete or 
new information, or provide insight 
into the worker’s credibility. 


If a recording shows that a worker’s 
movements or physical capabilities 
are considerably different than that 
which is noted in the medical ex- 
amination, the decision-maker will 
request that another medical exami- 
nation be conducted. 


Authenticity 


The subjects, activities performed, 
and location must be easily identifi- 
able and clear. Also, a document, 
signed by the author of the record- 
ing, must be submitted: 


* stating the particulars (date, time 
and place) surrounding the re- 
cording, and 


¢ validating that the recording was 
not altered and is a true repro- 
duction of what happened. 


Non-Prejudicial 


An audio or visual recording, even 
though it is relevant to the issue 
under review, may be excluded as 
evidence if the recording is felt to 
be prejudicial to the worker. This 
does not mean a recording sub- 
mitted by an employer, in support 
of the employer’s argument, cannot 
be accepted. It can be, but it can- 
not contain prejudicial information 
such as the worker admitting, or 
being shown performing, an illegal 
activity. Such a recording could 
unfairly influence the decision—mak- 
er’s opinion of the worker and 
adversely affect the worker’s credi- 
bility. 


Viewing and Evaluation 


The actual viewing and evaluation 
of videotaped evidence is reserved 
for Board decision-makers such as 
Hearings Officers, Reinstatement 
Officers, and Legal Services person- 
nel who conduct special investiga- 
tions or inquiries. 


Claims Investigators and Worksite 
Analysts may also use and view 
audio and visual recordings as part 
of the investigations they perform 
for the Board. 


Claims Adjudicators and Decision 
Review Specialists do not review 
video tapes or films. If an adjudi- 
cator receives a tape, the person 
submitting the tape can explain the 
contents to the adjudicator who 
then takes whatever action is appro- 
priate, such as arranging for a med- 
ical examination or a field investiga- 
tion to verify what is portrayed on 
the tape. 


Worker May View 


Prior to a decision being made 
based on evidence presented in the 
form of recordings or photographs, 
the worker or the worker’s repre- 
sentative has an opportunity to view 
the evidence and provide an expla- 
nation of the activities recorded.(_] 


Consultation 
Unit 


In the last issue of Policy Report 
(Vol. 4 No. 1) an announcement 
appeared regarding consultation on 
SIEF and Forms 6 and 7. 


Those interested in the consultation 
process were advised to contact the 
Operational Policy Branch because 

a phone number for the new Con- 

sultation Unit was not available. 


You can now call the Consultation 
Unit directly at 926-8689. 


Hearings 
Branch - 
Extended Hours 


To improve service delivery the 
Board’s Hearings Branch has ex- 
tended its hours. 


Clients can now request that a hear- 
ing begin as late as 6:00 p.m. 
Monday to Friday. 


Policy Report is 
printed on acid-free, 
recycled paper at no 
extra cost. 
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Entitlement for Recurrent Problems 


The scenario is a familiar one for 
Board decision-makers: A worker 
appears to have recovered from 
injuries sustained in a work-related 
accident and returns to work; the 
worker’s compensation claim is 
closed and benefits cease; sometime 
later, the worker stops work and 
requests that the claim be re- 
opened and benefits restored. But, 
before restoring compensation bene- 
fits to the worker, the decision- 
makers must first decide whether 
the worker’s current problems relate 
directly to the initial accident. This 
may be a simple matter if the 


* initial diagnosis and subsequent 
diagnosis are the same or related, 
and 


¢ the worker returned to the same 
job for only a short time before 
stopping due to ongoing problems 
of which everyone at work was 
aware. 


However, if the worker changed job 
duties, found new employment, or 
had a new accident, the relationship 
between the initial accident and the 
subsequent problems is less clear. 
The worker’s current problems may 
relate to new factors and not to 
continuing problems from the initial 
accident. Because of these new 
factors, the worker’s possible en- 
titlement to benefits may be more 
appropriately handled in a new 
claim. 


The Board’s recent review of the 
way decision-makers handle recur- 
rences basically confirmed the exist- 


ing practice but changed the ap- 
proach to new accidents. The new 
policy took effect January 1, 1991. 


Recurrences give rise to rights to 
benefits under the Workers’ 
Compensation Act because they 
_ result from a personal injury aris- 
_ ing out of and in the course of - 
employment. 
A decision-maker will recognize 
a recurrence when there is ob- 
vious medical compatibility or an 
appropriate combination of medi- 
cal compatibility and continuity, 
and an absence of a new acci- 
dent, | 


Medical Compatibility 


Decision—makers compare the work- 
er’s medical condition following the 
initial accident to the most recent 
problems. In complex cases a med- 
ical opinion may be obtained from 
Unit medical advisors. Similar 
medical conditions suggest that the 
subsequent problems may be a re- 
sult of the original injury. 


Continuity 


Decision—makers assess the evi- 
dence of the worker’s ongoing prob- 
lems to establish a connection be- 
tween the initial accident and the 
recurrence. Such evidence may 
include, 


* complaints of persistent symptoms 
to supervisors and co-workers 


Board FAX Numbers 


The Board requires that employers complete and submit the standard “Em- 
ployer’s Report of Accidental Injury or Industrial Disease (Form 7) within 3 
calendar days of learning of an occupational injury or disease that prevents a 


worker from earning full wages, or results in a worker requiring health care. 
The Board must be in receipt of the Form 7 within 7 working days of the 
employer learning of the accident. (See Policy Report, Vol. 3. No. 5.) 


To facilitate this process, employers may transmit a completed Form 7 by 
FAX to the appropriate Board office, using the numbers listed. 





* ongoing medical attention 
¢ work restrictions 


e avoidance of regular non—work- 
related activity. 


Confirmation of continuing prob- 
lems suggests a link between the 
subsequent problems and the origi- 
nal injury. 


New Accidents 


Under the old policy on recur- 
rences, if decision-makers found 
that a new accident occurred, a 
new claim was usually established 
and entitlement to compensation 
benefits was considered under the 
new Claim. Medical compatibility 
and continuity of complaint was 
usually examined only when a new 
accident was not established. 


Under the new policy, decision- 
makers evaluate the significance of 
the new accident in relation to the 
worker’s overall condition. If the 
worker’s latest problems result en- 
tirely from a new accident, a new 
claim is created. But if both com- 
patibility and continuity are estab- 
lished and the effect of the new 
accident is insignificant, further 
entitlement to benefits as a recur- 
rence of the initial claim is in or- 
der. 


Now decision-makers examine all 
contributing factors when dealing 
with possible recurrences: medical 
compatibility, continuity of com- 
plaint, and the significance of new 
accidents.[(_} 


521-4558 
663-2333 
239-3349 
675-9367 
343-1702 
927-5141 
972-4181 


Hamilton 
London 
Ottawa 
Sudbury 
Thunder Bay 
Toronto 


Windsor 








Community Clinics 


Approximately 70% of the nearly 
500,000 claims the Board handles 
each year are soft tissue injuries 
such as strains, sprains, and inflam- 
mation of tendons. Most back 
injuries, often the most disabling, 
are soft tissue injuries. To effec- 
tively handle 
the initial 
management 
of this type 
of injury, 
the Board 
has initiated 
a program 
involving 
Community 
Clinics as 
part of the 
Medical Rehabilitation Strategy. 


The reason for using these clinics is 
to provide daily intensive treatment 
in sports medicine based programs, 
and to make this treatment avail- 
able to injured workers as close as 
possible to their own communities 
within days of their injury. Effec- 
tive March 1, 1991, both injured 





workers who have lost time and 
those who have continued at work 
but in a modified capacity since 
injury are eligible for the program. 


Early intervention for this type of 
injury has had demonstrated success 
with profession- 
al athletes, and 
is proving valu- 
able to injured 
workers, as 
evidenced by 
the early return 
to full activities 
by many who 
have partici- 
pated in the 
new program. 


There is little doubt that this inte- 
grated process which focuses on 
early intervention, education to 
prevent recurrences, and physical 
conditioning, provides a winning 
situation for all parties-the injured 
worker, the treating practitioner, the 
employer, and the WCB.(] 


Has your address changed? 


















PCY REPORT —} 


Policy Report is published under the 
authority and direction of the Opera- 
tional Policy Branch of the Workers’ 
Compensation Board. If there is any 
conflict between the statements con- 
tained in this publication and the 
_Workers’ Compensation Act and/or 
Board approved policy documents, 
the Act or the approved document 
governs. 


Comments or inquiries should 
be addressed to: 
— Editor, 
Policy Report, 
Operational Policy Branch, 
Workers’ Compensation Board, 
2 Bloor Street East, 22nd Floor, 
Toronto, Ontario, M4W 3C3. 


Graphic Production: | 
_ Graphics Services, — 
Communications. 


Policy Report is 
printed on acid-free, 
recycled paper at no 
extra cost. 
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To ensure you receive each issue, and to keep our mailing costs down, we need 
to keep our distribution system up-to-date. Please submit any changes in your 


mailing address to: 


Manuals Distribution Specialist, 


Policy Publications, 


Workers’ Compensation Board, 
2 Bloor Street East, 22nd Floor, 


Toronto, Ontario, M4W 3C3 
(416) 927-4941 


Subscriptions to Policy Report are free on request to this address. 
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Re-Employment of Injured Worke 
Proposed Construction Industry Regulation 


Recognizing the unique nature of 
the employer-worker relationship in 
the construction industry, s.54b(9) 
exempts construction employers 
from some of the general re- 
employment requirements of the 
Act.! Instead, this section authorizes 
the Board to make regulations gov- 
erning the re-employment of con- 
struction workers in the construction 
industry. A bipartite committee 
composed of 3 representatives from 
the Building Trades Council and 3 
representatives from the Council of 
Ontario Construction Associations 
met with Board staff over a 14 
month period to discuss and review 
construction industry requirements 
and propose regulations. The com- 
mittee completed its work in Janu- 
ary, 1991, having reached agree- 
ment in many areas, and submitted 
its report and recommendations to 
the Board of Directors on January 
22, 1991. The proposed regulations 
were accepted and minuted by the 
Board of Directors on April 4, 
1991, and are now awaiting approv- 
al from the Lieutenant-Governor- 
in-Council. 


Response to Characteristics 
of Industry 


The proposed re-employment regu- 
lations respond to 2 special features 
which make construction work quite 
different from other employment in 
other industries in the province. 


The first characteristic is the hiring 
practices used in the construction 
industry. For unionized labour, 
employers hire through the union’s 
hiring hall which posts a union- 
maintained “out-of-work” list. 
Workers are hired only when they 
have progressed through to the top 
of the list. Workers who have com- 
pleted work on construction projects 
are put on the bottom of the “out- 
of-work” list and must wait until 
they reach the top of the list to re- 
turn to work. Non-unionized work- 


\ 


ers are generally hired for less de- 
fined duties than workers in the 
unionized trades, and the employer 
has full control over who gets hired. 
This difference between hiring prac- 
tices has required separate provi- 
sions in the regulations with respect 
to unionized and non-unionized la- 
bour. 


The second unique characteristic 
about the construction industry is 
that the workers employed in con- 
struction generally do not establish 
long term working relationships with 
a single employer; many will have 
several employers in a single year. 
So, when a construction worker suf- 
fers an injury that lasts longer than 
the construction project, re- 
employment with the accident em- 
ployer may not always be possible, 
unless the employer has started 
another project. Therefore the pro- 
posed regulations also take into ac- 
count the employment relationship 
between the worker and the em- 
ployer. 


Employers’ Obligation - 
Seed) 


When the regulations come into ef- 
fect (on the day they are approved 
by the Lieutenant-Governor-in- 
Council), accident employers pri- 
marily engaged in construction are 
obliged to re-employ their injured 
workers. 


Suitable Work Within 
the Trade - s.17(2) 


To ensure that trades will not be 
displaced on job sites, construction 
workers must be re-employed “with- 
in the worker’s trade” so long as 
the workers have the skills to per- 
form their jobs, are medically fit to 
do so, and will not be a health or 
safety hazard to themselves or to 
their fellow workers. For example, 
an employer would not be obliged 
to re-employ a brick layer in a job 
(continued on page 2) 
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prary Help & 


Hf: act Workers 


Employer-worker relationships in the 
temporary help industry, like those 
between construction workers and 
their employers, differ from those in 


most industries in general. 


In the 


temporary help industry, agencies, 
which maintain rosters of workers 
who are provided work on an on- 
call basis, are the employers. An- 
other characteristic of the temporary 
help industry is the lack of guaran- 
tee workers have regarding the 
number and duration of assignments 


offered to them. 


In the case of 


contract workers, the contracting 


party is the employer. 


Like the 


temporary help industry there is no 
guarantee of work beyond the cur- 

rent assignment, however, the dura- 
tion of assignments, months rather 

than days or weeks, is usually long- 
er. 


In either case, employers of tempo- 
rary help workers and contract 
workers have an obligation, under 
s.54b, to re-employ their injured 
workers in accordance with Board 
policies and the following guidelines. 


Temporary Help Workers 


Agencies which maintain rosters 
of 20 or more temporary workers 
are obligated to re-employ their 
injured workers. 


Temporary workers who have 
been on an agency’s roster for 
One continuous year are eligible 
for re-employment. It is not 
necessary for the worker to have 
been continuously on assignment 
during that year. 


Essential duties of the pre-injury 
job include the duties of the acci- 
dent assignment and those of 
other assignments which the tem- 
porary worker performed for the 
agency, in the past, e.g., word- 
processing operator, telephone 
operator, packer, driver. 


(continued on page 4) 
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Construction Industry Regulation (cont'd) 


which requires the skills of a car- 
penter, nor will any construction 
workers be re-employed in their 
pre-injury jobs if they are not com- 
pletely fit to do the work. 


Location of Work - s.17(3)b 


x, *# 


For workers who are union mem- 
bers, and those employers who are 
bound by collective agreements with 
unions, the proposed s.17(3)(b) re- 
quires accident employers to re- 
employ their injured workers on any 
construction project within either (i) 
the geographic region of the local 
union; or (ii) within the jurisdiction 
of the collective agreement if it is 
larger than the local union’s juris- 
diction and there are no restrictions 
in the collective agreement on 
workers taking jobs outside the local 
union’s jurisdiction. This section 
also says that if an accident employ- 
er has a shop governed by a con- 
struction industry collective agree- 
ment and there is no construction 
work available, the injured worker 
must be offered employment in the 
shop. Finally, accident employers 
are obliged to re-employ their in- 
jured workers, anywhere possible 
within their operations if the work- 
ers are permanently impaired and it 
is impossible for them to work on a 
construction site. 


When Obligation to Re-Employ 
Begins - s.17(3)(c) 


The proposed union reinstatement 
regulations also provide, in 
s.17(3)(c), that when the Board no- 
tifies the accident employer that the 
worker is fully recovered and able 
to perform the essential duties of 
the pre-injury job, the employer 
must re-employ the worker in the 
first “available position”. A posi- 
tion is defined as “available” if 


¢ there have been no layoffs since 
the worker’s injury on that site, 
and 


the injured worker was not re- 
placed 


or 


any work in the injured worker’s 
trade is being done by another 
worker who has been transferred, 
assigned, or hired since the in- 
jured worker’s accident at any 





workplace of the accident em- 
ployer. 
If the worker is not able to perform 
the essential duties, but is able to 
return to work, the accident em- 
ployer must offer the worker the 


first opportunity to accept suitable 


work2 that becomes available. 


Alternative Employment —- 
S.17(4) 


Since the wage rates and the types 
of work of non-unionized workers 
are not as formally defined as those 
of unionized workers, non- 
unionized workers are protected by 
s.17(4) of the proposed regulations. 
This section says that accident em- 
ployers must offer non-unionized 
workers “alternative employment” 


e within the worker’s trade 


° at earnings comparable to the 
pre-injury earnings level 

¢ most similar to the pre-injury job, 
with respect to 
— the nature of the job 
- the duration of the project 


— the distance from the worker’s 
home. 


Ideally, workers will be reinstated to 
the construction project that was 
underway at the time of injury, but 
if that project has been completed, 
then employers must re-employ at 
any of their construction projects or 
shops. With respect to when a po- 
sition is available for the non- 
unionized worker, s.17(4)(c) is 
identical to the union reinstatement 
regulations of s.17(3)(c) discussed 
previously (s.17(3)(c)). 


Finally, if non-unionized workers 
have permanent impairments mak- 
ing it impossible for them to work 
in construction, then accident em- 
ployers must re-employ them at any 
of their workplaces. 


Duration of Obligation 
to Re-Employ - s.17(5) 


The regulations also detail in 
s.17(5) the duration of the employ- 
er’s obligation to re-employ, which 
is similar to the duration require- 
ments in s.54b(9) of the Act. 
Thus, employers have a timeframe 
during which they must re-employ 


workers who are able to return to 
work. Starting from the date of 
injury they must re-employ 


e within 1 year from the date the 
Board notifies the employer that 
the worker is able to perform the 
essential duties of the pre-injury 
job 
or 


within 2 years of the date of the 
injury 
or 


up until the worker reaches age 
65 


whichever comes first. 


Accommodating Work/ 
Workplace - s.17(6) 


Taking into account the special na- 
ture of construction sites, workers 
who have an impairment as a result 
of the injury have the right to ex- 
pect employers to accommodate the 
work or the workplace to their 
needs as long as the changes neces- 
sary do not cause employers undue 
hardship?. In accordance with 
s.17(7) the employer must inform 
the Board in writing of the manner 
in which it intends to accommodate 
the impaired worker. 


NOTE 


1:In summary, three basic re- 
employment requirements of the 
worker-employer relationship in 
any industry are: 1) Accident 
employers who employ 20 or 
more workers are obligated to 
re-employ their injured workers; 
2) workers who have been em- 
ployed continuously for one year 
prior to the injury are entitled to 
re-employment. Work interrup- 
tions affect the continuity of em- 
ployment only if the employer 
and worker intended to sever the 
employment relationship; and 3) 
the re-employment must not be 
less than 6 months in duration. 
For details of the general re- 
employment requirements, see 
Policy Report 3-1 and Operation- 
al Policy manual documents 
07-05-02 to 07-05-11. 


2:In summary, suitable work is 
any job which a worker is medi- 
cally able and has the necessary 
skill to perform. 
(continued on page 4) 
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Work-Relatedness Becomes 
Review of Entire Entitlement Issue 


The Board of Directors has autho- 
rized the circulation of a policy pro- 
posal, “Entitlement in the Ontario 
Workers’ Compensation System”, for 
consultation until September 1991. 
The proposal was prepared in re- 
sponse to submissions received dur- 
ing consultation (May 790 to Feb. 
91) on the discussion paper, 
“Work-Relatedness in the Ontario 
Workers’ Compensation System”. 
(See Policy Report Vol. 3 Numbers 
Dnandis) 


Although the earlier discussion paper 
briefly considered several other as- 
pects of entitlement to benefits under 
the Act, it focused on developing a 
test for determining when an injury 
by accident should be considered to 
arise out of employment. In their 
written submissions, members of the 
Board’s communities of interest indi- 
cated that, in their view, the various 
aspects of entitlement are so closely 
intertwined that it is not helpful to 
review one aspect in isolation. They 
recommended that a full policy re- 
view of all aspects of the entitlement 
issue be conducted. 


Therefore, the Board has prepared a 
policy proposal that addresses each 
component of the entitlement issue 
and recommends a general approach 
for determining when a worker 
should be considered to have suf- 





Toronto, M4W 3C3. 





Issue 










Consultation in Progress 


For our readers interested in the Board’s consultation process, Policy Report will be used as a means of informing 
you of policy issues for which written submissions from the Board’s stakeholders are sought. If you are interested 
in receiving a copy of any of these policy papers, you can now call the Consultation Unit at (416) 926-8689 or 
write to the Manager, Consultation Unit, Strategic Policy & Analysis Division, 2 Bloor St., East, 20th floor, 


fered a work-related injury by acci- 
dent that entitles the worker to 
benefits under the Act. 


The proposal provides an overview 
of the various aspects of entitlement 
and the way in which they should 
operate. Each component is then 
individually addressed in separate 
papers attached as appendices to 
the policy proposal; the components 
are: 


the definition of ’injury by acci- 
dent’ 


the presumption in s.3(3) of the 
Act 


the ‘in the course of employ- 
ment’ requirement 


the ‘arising out of employment’ 
requirement 


serious and wilful misconduct 
under s.3(7) of the Act. 


Interested parties are invited to 
make written submissions by Sep- 
tember 30, 1991. Public hearings 
on the policy proposal will then be 
conducted by the Board of Direc- 
tors, or a subcommittee thereof. 
Details relating to the public hear- 
ings will be publicized as soon as 
they become available. 


To obtain a copy of the policy pro- 
posal, see below. 


Guidelines for Determining Worker/Independent Operator Status 
Options Paper - “Reform of the Second Injury and Enhancement Fund” 
Employer Compliance with WCB Revenue and Claims Obligations 


proposals 5-10 
proposals 1-4 
Policy Proposal - “Entitlement in the Ontario Workers’ Compensation System” 

Policy Proposal - “Compensation for Disablements Arising From Workplace Stressors” 


Workplace 
Stressors 


A redrafted policy proposal reflect- 
ing responses to an earlier proposal 
for workplace stressor claims has 
been distributed for consultation. 
Summarizing submissions respecting 
the earlier proposal, a consultation 
report with excerpts from all sub- 
missions is also available. 


Based on the approach to entitle- 
ment described in the policy pro- 
posal “Entitlement in the Ontario 
Workers’ Compensation System”, 
the new proposal discusses steps 
necessary to determine that a dis- 
ablement exists and that it arose out 
of and in the course of employ- 
ment. It addresses topics such as 
the diagnosis of psychological disor- 
ders, establishing an employment 
and a medical connection, person- 
nel-related stressors and retroactiv- 
ity. The proposal also suggests de- 
velopment of a specialized unit for 
adjudication of these claims. 


Interested parties are invited to 
make written submissions by Sep- 
tember 30, 1991 respecting this pro- 
posal. Public hearings on the pro- 
posal will then be conducted by the 
Board of Directors or a subcommit- 
tee thereof. Details relating to the 
public hearings will be publicized as 
soon as they become available. 


To obtain the policy proposal and/ 
or the consultation report, see be- 
low. 











Submission due date 





June 28, 1991 
July 8, 1991 
September 1, 1991 
December 1, 1991 
September 30, 1991 
September 30, 1991 














| ERR Gs RE STU SSIS IT Si SC 





Construction Industry 
Regulation (cont'd) 


3: Undue hardship is determined by 
using The Ontario Human Rights 
Commission’s Guidelines for As- 
sessing Accommodation Require- 
ments for Persons with Disabili- 
ties. 


Assessments Under 
Appeal Will Be Held 
in “Suspense” 


The Board has rescinded the 
policy adopted, effective January 
1, 1991, to collect s.91(7) asses- 
sments while they were under 
appeal. 


The Board will continue to hold 
s.91(7) assessments in “suspense” 
accounts until the appeal decision 
is made. 


Meetings to Discuss 
Assessment Rates 


Each summer and fall, the WCB 
holds public meetings to discuss 
assessment rates for the next year. 
This year, the Board is scheduling 
sessions from August 20 to Septem- 
ber 16, 1991 in a variety of loca- 
tions throughout the province. 


In addition to reviewing the 1992 
assessment rates, WCB staff will 
provide an update on experience 
rating and the revenue strategy. 


The schedule of meetings is as fol- 
lows: 


Thunder Bay August 20 
Sudbury August 21 
Sault Ste. Marie August 22 
Barrie August 27 
Scarborough August 28 
Mississauga August 29 
Hamilton September 4 
Kitchener September 5 
London’ September 6 
Windsor September 11 
Kingston September 13 
Ottawa September 16 


FOR INFORMATION OR TO 
REGISTER PLEASE CALL: WCB 
Consultation Unit (416) 926-8689, 
1-800-387-8638 toll-free. 


Temporary Help and 
Contract Workers (cont'd) 


* Comparable work for temporary 
workers is the work the worker 
was able, or potentially able, to 
do before the accident. 


Suitable employment for tempo- 
rary workers is any work, match- 
ing the worker’s reduced capabili- 
ties, skills, and training, that may 
come up on the agency’s employ- 
ment roster. 


Date of reinstatement is the date 
the worker returns to the employ- 
ment roster. This date is used to 
determine whether employers 
have met their obligation in terms 
of employment duration following 
reinstatement. 


Contract Workers 


Employers with 20 or more work- 
ers (regular, contract and tempo- 
rary help) are obligated to re- 
employ their injured contract 
workers. 


Workers employed with the com- 
pany for one continuous year are 
eligible for re-employment. 


Essential duties of the pre-injury 
job are those duties the worker 
was contracted to perform. 


The employer is required to re- 
employ the worker in the pre- 
injury or comparable job for the 
remainder of the contract that 
was interrupted by the injury. 


Employers are expected to offer 
the contract workers the first 
suitable temporary job that be- 
comes available. 


The date of reinstatement for 
contract workers is the date of 
return to the pre-injury job or a 
comparable contract position. 
Reinstating a temporary help or 
contract worker does not preclude 
entitlement to temporary benefits 
under s.40 or to future economic 
loss benefits under s.4Sa. 


Policy Report is 
printed on acid-free, 


recycled paper at no 
extra cost. 





Where to Buy 
the Act 


Copies of the Workers’ Compensa- 
tion Act may be purchased for 
$10.70 (includes GST) from 


Publications Ontario 
880 Bay Street 
Toronto, Ontario 
M7A 1N8 

Tel. (416) 326-5300 


Access Ontario 
Rideau Centre 
50 Rideau Street 
Ottawa, Ontario 


K1N 9J7 
Tel. (613) 238-3630 
FAX (613) 787-4055 


Payment may be made by sending 
cheque, money order, or your 
VISA or Mastercard number (and 
expiry date) to either of the above 
addresses. 


Also available are publications such 
as, the Ontario Human Rights Com- 
mission’s “Guidelines for Assessing 
Accommodation Requirements for 
Persons with Disabilities” and the 
Freedom of Information and Pro- 
tection of Privacy Act. 


= POLICY EP ORT 


Policy Report is published under the 
authority and direction of the Opera- 
tional Policy Branch of the Workers’ 
Compensation Board. lf there is any 
conflict between the statements con- 
tained in this publication and the 
Workers’ Compensation Act and/or 
Board approved policy documents, 
the Act or the approved document 
governs. 


Comments or inquiries should 
be addressed to: 


Editor 

Policy Report 

Operational Policy Branch 
Workers’ Compensation Board 
2 Bloor Street East, 22nd Floor, 
Toronto, Ontario, M4W 3C3. 


Graphic Production: 
Graphics Services, 
Communications. 
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The Board’s vocational rehabilitation 
(VR) services and programs are 
based on the principles that early 
intervention, and the participation 
and commitment of all concerned 
parties, is essential to achieve the 
VR goal; that VR services and 
programs must be accessible, timely, 
intensive, and goal oriented; and 
that the delivery of vocational 
rehabilitation must be distinct from 
claims adjudication. 


The VR goal, in every case, is to 
minimize the impact of work-related 
injuries and diseases by helping 
injured workers re-establish an 
earnings profile! comparable to 
what they would have had, but for 
the injury. 


To this end, the goal is to help 
workers achieve whichever of the 
following is practicable and possible: 


¢ return to the pre-injury job with 
the accident employer, or 


¢ a comparable job with the 
accident employer, or 


¢ a comparable job with another 
employer, or 


* appropriate alternative work with 
the accident employer, or 


* appropriate alternative work with 
another employer. 


The first step towards the goal is 
the referral to vocational rehabilita- 
tion. (See graphic insert.) Claims 
adjudicators refer all workers who 
have not returned (or possibly will 
not return) to their pre-injury jobs 
or to comparable, alternative jobs, 
and any worker who is not recieving 
VR services and programs. How- 
ever, when wokers only require 
short-term (4 to 6 weeks) modified 
work before resuming their 
pre-injury jobs, claims adjudicators 
make all the necessary arrange- 
ments directly with accident 
employers. 


Vocational Rehabilitation -— An Overview 


Early Referrals 


According to s.54a(2), the Board 
must contact injured workers for 
the purpose of establishing voca- 
tional rehabilitation within 45 days 
after they have given notice of 
accident. 


The notice could be the Worker’s 
Report of Accident/Disease 

(Form 6) or any written notice from 
the worker, as described in s.20. 


For practical purposes, the Board’s 
policy is to use the date of regis- 
tration [DR] of a claim as the 
pivotal date. Registration of a claim 
occurs immediately upon receipt of 
any notice of an accident —- Form 7 
from an employer, a Form 6 from 
the worker, Form 8 from a doctor, 
etc. This alleviates problems that 
could arise for workers who are 
unable to submit a notice of 
accident. 


Thus, as early in the claims process 
as possible, claims adjudicators 
identify workers who, despite the 
best possible medical rehabilitation, 
will not return to the pre-injury job, 
and immediately refer them to VR 
caseworkers. 


When it is too early to determine 
whether the worker will return to 
the pre-injury job, i.e., the extent 
of the injury is not obvious, claims 
adjudicators monitor the worker’s 
progress by reviewing claim files 

6 weeks from the date of registra- 
tion [DR-6] and every 6 weeks to 
week 24 [DR-24], making referrals 
as soon as they have pertinent 
information. 


If at [DR-24], the workers have 
still not returned to work, they are 
automatically referred for a VR 
assessment. This automatic referral 
at week 24 satisfies the legislative 
obligation [s.54a(5)] to offer reha- 
bilitation assessments within 

6 months after notice of accident to 
all workers who have not returned 





Claims for eaten tor A ability 
(s.40) that are not adjudicated 
within 42 days [DR-6] of registra- 
tion are referred to caseworkers as 
soon as the decision is made to 
allow the claim. 


Activating Cases 


Caseworkers activate cases when 
they determine that the worker 
requires VR services, or programs, 
or both. Cases are activated if 


with VR services or programs, the 
worker will be able to return to 
the pre-injury or comparable job 


VR Services or programs will 
enable the worker to re-establish, 
as closely as possible, the pre- 
injury earnings profile! 


the Board determines that the 
accident employer has breached 
the s.54 obligation to re-employ 


the caseworker offers a General 
VR Assessment. 


A prerequisite is the worker’s 
availability and ability to participate. 


If the VR caseworker finds that the 
worker does not require VR assis- 
tance, the case is closed. 


Phase 17 - Pre-Vocational 


The objectives of this phase are to 


¢ evaluate the worker’s post-injury 
employment capabilities 


¢ establish VR goals which will most 
closely re-establish the worker’s 
pre-injury earnings profile 


¢ establish what VR services and 
programs are required to meet the 
goal 


¢ prepare and commit to a plan to 
achieve the goal. 
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General VR Assessment 


The General VR Assessment 
(GVRA) is the first step in deter- 
mining the workers’ needs. It is an 
information gathering process, 
conducted by the caseworker in 
co-operation with the injured 
worker, the employer, and the 
treating physician (all interested 
parties). 


The information gathered includes 
the worker’s 


* medical precautions 


* prognosis for recovery (based on 
information available at that time) 


¢ obstacles to successful employment 
* non-work-related conditions 


* physical and vocational 
capabilities, and on the 


* essential duties of a potential job. 


The GVRA leads to the design, 
development, and implementation 
of a VR plan - a written agreement 
between the worker and all 
interested parties. 


If the GVRA is insufficient to 
establish the worker’s capabilities 
and VR requirements and to design 
or implement a VR plan, the 
interested parties may request the 
following special evaluations which 
may be conducted by outside 
agencies; 


Work Trial - placement with an 
employer for a period of time, 
generally no longer than 2 months. 
The work trial is the preferred 
method of evaluating workers’ 
aptitude and skills and their ability 
to do the job. It gives all interested 
parties an opportunity to observe 
how, among other things, workers 
prepare for work; do the job; cope 
in the work environment; and 
interact with co-workers. 


A work trial is considered when 


¢ a specific job with a job 
description is available 


e it is necessary to assess if the 
worker is physically capable of 
performing the essential duties of 
the job 


° the proposed work trial is unlikely 
to harm the worker, given the 
worker’s medical precautions. 


Generally, a successful work trial 
ends with the employer hiring the 
worker. During the work trial 
period, the Board pays compensa- 
tion benefits. 


Functional Abilities Evaluation 
(FAE) - a procedure that identifies 
workers’ abilities and limitations as 
they relate to a specific vocational 
objective. The FAE acts as a guide 
to selecting an appropriate vocation. 


Vocational Evaluation - a series of 
tests and work samples to identify 
an individual’s learning ability, 
academic standing, interests, and 
aptitudes. 


Social Rehabilitation Counselling 
is made available to workers who, 
as a result of their injuries, have 
suffered a “marked life disruption” 
(i.e., a disruption of social, 
occupational, and home life), and 
require social rehabilitation counsel- 
ling. The objective is to lessen the 
negative impact that an impairment 
can have on a worker’s family and 
social life, which ultimately inter- 
feres with the worker’s ability to 
engage in vocational rehabilitation 
and return to work. 


Discouraged workers, or those who 
appear to lack motivation as a 
result of the injury, are referred for 
counselling if the caseworker feels 
they will be able to participate in 
designing, entering into, or 
completing, a VR plan. 


Committing to a VR Plan 


When workers’ requirements are 
compared to available programs and 
services in Phase 2 (and Phase 3, if 
appropriate), the interested parties 
reach a consensus and negotiate the 
terms of the appropriate service 
and/or programs. 


The results, recorded by the case- 
worker, direct the VR plan. The 
plan sets out the VR objectives, 
programs and activities, and the 
time-frames necessary to bring the 


worker back, or as close as possible 
to the pre-injury earnings profile. 


The VR plan may be changed if 
there is no work in the occupation 
chosen to achieve the earnings 
profile or if the vocational objective 
is no longer suitable. 


Phase 2-Job Preparation 


Job preparation programs are 
tailored to the individual require- 
ments of workers who are unable to 
return to their pre-injury jobs. 


To help prospective employers of 
impaired workers, the Board offers 
technical and consulting services 
through work-site analysts or 
ergonomic specialists. New 
employers who employ injured 
workers are offered financial 
assistance, as are accident 
employers who, without this 
assistance, would suffer undue 
financial hardship2. 


Note: Placement in programs must 
not pose a health or safety hazard 
to injured workers or co-workers. 


Transitional Work Program 
(TWP) is specifically designed to 
help workers re-adjust to employ- 
ment so that they can gradually 
improve their physical capabilities 
and increase their tolerances. 
Generally, a program lasts no longer 
than 4 months. If employers have 
established their own modified work 
programs, the Board considers these 
to be equal to a TWP or a Work 
Trial (Phase 1). 


A TWP is applicable only if a spe- 

cific job is available. The job can 

be the pre-injury job with modifica- 
tions or a modified alternative, or a 
modified suitable job. 


When the TWP is complete, if the 
worker and the employer agree that 
additional job skills and knowledge 
in the use of tools, equipment, and 
methods are required to perform a 
suitable job, then the caseworker 
may negotiate a training-on-the-job 
program; but, generally, this is not 
required. 
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Special Work Placement Programs 
are designed for permanently 
impaired workers who 1) are unable 
to return to pre-accident or suitable 
employment or 2) are not appro- 
priate candidates for TWP or 
Training-on-the-Job (TOJ) pro- 
grams or 3) have attempted to 
return to work using the TWP, 
and/or the TOJ program, and have 
not benefitted from them. 


Special placements, which may last 
up to one year, are arranged by VR 
caseworkers or through VR agencies 
as part of a job placement activity. 


Conditions are attached to these 
placements: 


1) Caseworkers must ensure that a 
supervisor at the worksite (or an 
appropriate designate) is assigned to 
provide the worker with job 
instructions, training, and evaluation 


2) To do evaluations, the supervisor 
must be aware of the worker’s 
physical capabilities but, before this 
information is released, the worker 
must first agree. 


3) The worker and the caseworker 
must agree to the performance 
standards by which the worker is to 
be evaluated. 


The Board pays benefits to workers 
in these programs. 


Formal Training (Academic 
Programs) may be provided for 
upgrading workers’ education when 


¢ placement of the workers in 
appropriate alternative work is not 
possible, and 


such training will enable workers 
to achieve specific vocational 
objectives, and 


vocational testing indicates that 
the worker has the interest, 
aptitude, and ability to complete 
the program, and 


¢ employment opportunities exist, 
or may be reasonably expected to 
exist, for workers in the chosen 
field. 


These programs are conducted in 
registered, Board-approved, institu- 
tions or other authorized training 


facilities in Ontario. However, if 
the programs are not available in 
Ontario, the Board may approve 
workers’ participation in programs 
in other provinces, or in the U.S. 
No time-limits are placed on the 
length of a formal training program, 
other than what is appropriate and 
feasible to bring workers as close as 
possible to the vocational goal. 


Workplace & Work Modifications 
Programs are individualized to 
meet the injured workers’ needs. 
Although, under the Act, modifica- 
tions are the obligation of accident 
employers, the Board does provide 
employers with consultative and 
technical services. The Board will 
financially assist employers who may 
undergo undue financial hardship to 
accommodate the workplace. The 
Board will also financially assist new 
employers who make a written com- 
mitment to permanently employ 
injured workers. 


Caseworkers and worksite analysts 
assist interested parties plan and 
make changes to the work and/or 
workplace after a thorough analysis 
is done to assure worker-job 
compatibility and the health and 
safety of injured workers or their 
co-workers. 


Modifications may include, but are 
not limited to 


¢ making facilities readily accessible 
to, and usable by, the injured 
worker 


job restructuring and altering the 
ways tasks are done 


creating part-time or modified 
work schedules 


* acquiring or modifying equipment, 
tools, or other devices 


¢ providing assistants and support 
staff. 


Employers are responsible for the 
maintainance and repairs of equip- 
ment. Board-funded portable modi- 
fications are Board property and are 
removed if the workers leave. 


Home Modifications for Home- 
bound Employment may be 
provided to totally and permanently 


impaired workers when it is medi- 
cally and vocationally appro-priate 
and all other employment 
alternatives have been tried. The 
modifications, which must be 
considered necessary, may include 
but are not limited to 


¢ providing access to the area where 
the job tasks will be carried out, 
e.g., workshop or garage 


¢ widening doorways, installing 
ramps or elevating devices 


¢ relocating or constructing 
partitions 


¢ re-arranging or installing bathroom 
facilities. 


Modifications are made to the 
principal residence only. The case- 
worker helps to obtain written 
authorization from the owner to 
make modifications. If the 
residence is the worker’s property 
and the modifications or additions 
are not feasible, an addition may 
meet the requirements. If an 
addition is not practical, equivalent 
funds may be applied towards the 
purchase of a different residence. 


Assistive Devices Programs serve 
to analyze the individual require- 
ments of physically impaired 
workers and provide prosthetic aids/ 
attachments, equipment, or 
appliances to enable them to do 
specific jobs. 


Under the Human Rights Code and 
the Act, it is the responsibility of 
employers to provide such devices. 
But, as in the case of workplace 
modifications, the Board will pay 
the costs, if the accident employer 
can’t afford them? or, if a new 
employer hires the impaired worker. 


The Board pays for normal main- 
tenance, repairs, and replacements, 
unless the worker has not heeded 
warranty requirements or recom- 
mended operating instructions, or, 
the damage is caused by misuse. 


Phase 3-Return to Work 


This phase focusses on job place- 
ment. Its objective is to help 
workers find a job, by providing job 
search counselling and training. 





Training-on-the-Job (TOJ) 
Programs are designed to teach 
new skills. They usually last 9 
months, depending on the worker’s 
physical capabilities, medical 
precautions, and the demands of 
the job. 


TOJ programs are offered to 
workers who need hands-on-training 
and marketable experience or new 
vocational skills to become employ- 
able. 


Employers pay workers at least 50 
per cent of the starting salary over 
the duration of a program. The 
balance is paid in benefits under 
s.40(2)(a), s.45a or s.135. 


Job Search Training Programs are 
offered to workers by Board 
personnel or via agencies in the 
community. Instructions may 
include such important how-to’s as 
completing job application forms, 
preparing résumés, preparing for the 
interview and discussing physical 
capabililties with the prospective 
employer. 


Job Search Assistance is available 
to workers who are employable but 
need individual assistance to find 
work with other than the pre-injury 
employer. Assistance may last for 
up to 6 months, during which time 
it is anticipated that the worker will 
find employment. 


The Board will extend assistance for 
a further 6 months when 


¢ the impairment is such that a 
more extensive job search is 
required 


¢ the worker is willing to expand 
the search by agreeing to a job 
change or to work in another 
location 


there is a decline in available jobs 
for which the worker is trained. 


The caseworker monitors the job 
search and documents the worker’s 
involvement in the return-to-work 
phase of the VR plan. The Board 
provides benefits to workers who 
actively participate in the return- 
to-work phase. 


Placement Advisers help workers 
who are employable and have 
job-search skills find work with 
other than the pre-injury employer. 


VR for Surviving Spouses 


Spouses of workers who died from 
an accident which occurred on or 
after January 2, 1990, are entitled 
to social and VR services as are the 
spouses of workers whose 

injuries occurred on or after 

April 1, 1985, but prior to 

January 2, 1990, if workers died as 
a result of their injuries or would 
have received total permanent dis- 
ability pension had they lived. 


Claims adjudicators refer surviving 
spouses to caseworkers or VR 
specialists. 


Caseworkers and VR specialists 
gather information 


e the spouse’s personal, social and 
family situation; employment 
status 


e desire to enter or re-enter the 
work-force 


¢ vocational goals, skills, work 
experience, and potential. 


Re-Activating Cases 


Claims adjudicators refer cases to 
caseworkers for re-activation, if 


e the services and programs 
previously provided did not meet 
all the objectives 


the worker is laid off from 
temporary, modified work, and is 
still temporarily, partially disabled 


the employer has failed to fulfil 
one or more of the commitments 
made in the VR plan 


¢ the impairment increases, making 
the worker unable to return to the 
most recent employment. 


Workers Returning to Work 


Although generally ineligible for 
income support, workers who are 
permanently impaired from an 
injury, and return to work, remain 
eligible for VR services and 
programs. 





Notes 


1.Gross earnings at time of 
accident, plus benefits paid by 
employer, plus increases which 
occured since injury, plus an 
amount to account for inflation, 
and future increases which the 
worker would have received had 
the injury not occurred. 


2.Undue financial hardship: The 
Board uses The Ontario Human 
Rights Commission’s Guidelines 
for Assessing Accommodation 
Requirements for Persons With 
Disabilities to determine if, and 
to what extent the accommoda- 
tions would cause hardship.{_} 


Has your address changed? 


Please submit any changes in your 
mailing address to: 


Manuals Distribution Specialist, 
Policy Publications, 
Workers’ Compensation Board, 
2 Bloor Street East, 22nd Floor, 
Toronto, Ontario, M4W 3C3 
(416) 927-4941 


Subscriptions to Policy Report 
are free on request to this ad- 


Oy 
Rare, 


Policy Report is published under the 
authority and direction of the Opera- 
tional Policy Branch of the Workers’ 
Compensation Board. If there is any 
conflict between the statements con- 
tained in this publication and the 
Workers’ Compensation Act and/or 
Board approved policy documents, 
the Act or the approved document 
governs. 


Comments or inquiries should 
be addressed to: 
Editor 
Policy Report 
Operational Policy Branch 
Workers’ Compensation Board 
2 Bloor Street East, 22nd Floor 
Toronto, Ontario, M4W 3C3 
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Social Rehabilitation Counselling Transitional Work Program (TWP) Assistive Devices Program Training-on-the-Job (TOJ) Program " 
(07-02-07) (07-03-02) (07-03-05) (07-03-03) Re-establish 
pre-injury 
earnings profile? 


Designed to teach new skills. The interested 

parties determine 

* the worker's physical and vocational 
capabilities 

* the required training period (up to 9 months) 


to teach the job skills 
+ whether to accommodate workplace or work 


modifications. 


Job-Search Training Programs 
(07-03-08. 


Offered to workers by Board personnel or 


















To analyze the individual requirements of 
physically impaired workers and provide 
prosthetic aids/attachments, equipment, or 
appliances to enable them to do specific jobs. 


Designed to help workers re-adjust to employment 
and restore or learn skills necessary to do the job 
(use of tools and equipment, and work methods) 
Generally, the programs last no longer than 

4 months. 





Counselling is made available to workers who, 
as a result of their injuries, have suffered a 
“marked life disruption" (i.e., a disruption of 
social, occupational, and home life) and 
require social rehabilitation counselling. The 
objective is to lessen the negative impact that an 
impairment can have on a worker's family and 
social life, which ultimately interferes with the 
worker's ability to engage in vocational 
rehabilitation and return to work. 
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Home Modifications 
(07-03-11) 


For homebound employment, this service may be 
provided to totally and permanently impaired 
workers when it is medically and vocationally 
appropriate. Service may include 





Special Work Placement Program 
(07-03-10) 


Designed for permanently impaired workers 
who 1) are unable fo return to pre-accident 
or suitable employment or 2) are not 
appropriate candidates for TWP or TOJ 
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+ widening doorways, installing ramps or preparing for interviews, and discussing physical B 






































by the caseworker. The worker, the 
employer, and the treating physician 
participate. 
Considered are 
« the worker's medical precautions 
+ prognosis for recovery 
* obstacles (0 successful employment 
* non-work-related conditions 
+ physical and vocational capabilities 
* essential duties of a potential job. 


DRP 18 weeks 








DR 24 weeks 


Leads to the design, development, and 
implementation of a VR plan.2 


(07-04-03) 


An information gathering process conducted 











[Legend [Bracketed numbers, e.g., (07-02-02), are OP manual document numbers] 





Date of registration of a claim. Claims adjudicators monitor the worker's progress by reviewing claim files 6 
weeks from the date of registration (DR-6), and every 6 weeks to week 24 (DR-24), making referrals as soon as 


they have pertinent Information. 
Close File? Files may be re-activated In appropriate circumstances. (See 07-04-04.) 


VR Plan? A written agreement between the worker, employer, caseworker, and treating physician. 
programs, and time-frames necessary to achieve the VR objectives. (See 07-02-09.) 
Gross earnings at time of accident, plus benefits paid by employer, plus Increases which occurred since Injury, 


Earnings 
Profile? plus an amount to account for Inflation, plus future Increases which the worker would have recelved had the Injury 


DR! 


It states the activities, 





not occurred. 



























elevating devices capabililties with prospective employers. 


* relocating or constructing partitions 
* re-arranging or installing bathroom facilities. 


longer than 2 months, Is the preferred method of 
evaluating a worker's ability to do a job, It 
gives all interested parties an opportunity to 
observe, among other things, the worker's ability 
to prepare for work, do the job, cope in the work 
environment, and interact with co-workers. 









appropriate alternative 
work with the accident 
employer 







Formal Training (Academic Programs) 
(07-03-06) 


Provided for upgrading workers’ education. The 
Board provides these programs in registered 
institutions or other authorized training 
facilities. 










Job-Search Assistance 
(07-03-09) 


Available to workers who are employable but 
need individual assistance in finding work with 
other than the pre-injury employer. The 
caseworker monitors the job search and 
documents the worker's involvement. 

























Work and Workplace Modifications 
(07-03-04) 


Individualized to meet the injured workers’ 

needs, they may include 

+ making facilities readily accessible to, and 
usable by, the injured worker 

+ job restructuring and altering the ways tasks 


are done 
* creating part-time or modified work schedules 


* acquiring or modifying equipment, tools, or 
other devices. 







appropriate alternative 
work with another 
employer 





















Functional Abilities Evaluation (FAE) 
(07-02-06) 


Identifies the worker's abilities and limitations as 
they relate (0 a specific vocational objective. The 
FAE acts as a guide to selecting an appropriate 
vocation. 



























Vocational Evaluation 
(07-02-06) 









A series of tests and work samples to identify an 
individual's learning ability, academic standing, 
Workers® Commission 
Compensation des accidents 
Board du travail 





interests, and aptitudes. 
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Indemnisation 
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/ Travail modifié @ court terme 








Lorsque 


travail modifié de courte durée (de quatre & six 
semaines) avant de reprendre l'emploi d’avant la 
lésion, l’agent d'indemnisation prend toutes les 
dispositions nécessaires directement aupres de 
“emploveur au moment de |"accident. 







Tes travailleurs ne requierent qu'un 








DE p12 semaines 





1 Date d'enre- | 
DE gistrement 
DE>6 semanes | 







DEp18 semaines | 
DEp 24 comainer| I 


Oui Orientation Oui Prise en charge 








(07-02-02) (07-02-03) 










Non 





Travail 
modifié 
de courte 
durée 
iz 









Non 









Retour 
4 l'emploi 
d'avant la 




















Etape 





Etape 1 — Evaluation 
pré-professionnelle 








Orientation en réadaptation sociale 
(07-02-07) 
















L’orientation en réadaptation sociale est 
offerte au travailleur qui, en raison de sa 
lésion, a subi une uperturbation marquée de 
la view (c.-d-d. une perturbation de sa vie 
sociale, professionnelle et familiale) et qui a 
besoin d'une telle orientation. L'objet de cette 
orientation est de réduire les effets négatifs 
possibles d’une déficience sur la vie familiale et 
sociale du travailleur, effets qui se répercutent 
en derniére analyse sur la capacité d'un 
travailleur de participer @ la réadaptation 
professionnelle et de retourner travailler. 

























lésion 








(07-02-05) 


Evaluation générale de RP 





Période d’essai de travail 
(07-02-10) 












médecin traitant. 





ments sur 
* les précautions d’ordre médical; 
* le pronostic de rétablissement; 





(07-04-03) 





la mise en oeuvre d'un plan de RP. 





° 


Il s'agit d'une cueillette de renseignements 
faite par I'agent de RP en collaboration 
avec le travailleur blessé, l’employeur et le 


L'évaluation vise & recueillir des renseigne- 


* les obstacles @ une reprise réussie du travail; 

* les bats pathologiques non reliés au travail; 
* les capacités physiques et professionnelles, et 
* les tdches essentielles de l'emploi envisagé, 
en yue de la conception, de |"élaboration et de 












Le placement du travailleur pour une certaine 
période, habituellement de deux mois ou moins, 
est la méthode par excellence pour évaluer la 
capacité de celui-ci d'effectuer un travail déter- 
miné. Il offre & toutes les parties intéressées 
l'occasion d ‘observer entre autres comment le 
travailleur se prépare au travail, accomplit le 
travail, se débrouille dans le milieu du travail et 
stentend avec ses collegues de travail. 
























































2- Préparation a l'emploi 





















Etape 3 = Retour au travail 








(PAT) (07-03-02) 


Programme d'affectation temporaire 


Programme des accessoires et 
appareils (07-03-05) 













pas plus de quatre mois. 


Congu pour aider les travailleurs & s*ajuster au 
travail et @ retrouver ou apprendre les compétences 
nécessaires & {'accomplissement du travail, (utiti- 
sation d'outils, d’équipement et de méthodes de 
travail), En régie générale, le programme ne dur précises. 


Vise l'analyse des besoins particuliers des travail- 
leurs atteints de déficience physique et la fourni- 
ture de prothéses, dispositifs, autres équipements 
ou appareils leur permettant d’accomplir des tache, 


















Programme de formation en cours 
d'emploi (07-03-03) 





Objectif de 
réadaptation 
professionnelle; 











Retrouver le ni- . 








travail. 


Vise l’apprentissage de nouvelles compétences. 

Les parties intéressées déterminent 

* quelles sont les capacités physiques et profes- 
sionnelles du travailleur; 

* quelle période sera requise pour |'apprentis- 
sage des compétences professionnelles, jusqu’a 
concurrence de neuf mois; 

+ stily a lieu de modifier le travail ou le lieu de, 








Programme de placement particulier 
(07-03-10) 


Destiné aux travailleurs atteints de défi- 
cience permanente et qui (1) ne sont pas en 
mesure de retourner 2 |’emploi d'avant la 
lésion ou @ un emploi approprié, ou (2) ne 
sont pas des candidats indiqués pour le 
programme d'affectation temporaire ou de 
JSormation en cours d'emploi, ou (3) ont 
tenté de retourner travailler en ayant recours 
l'un ou l'autre programme, mais sans en 
avoir bénéficié. 











Formation reconnue ou programmes 
d'études générales (07-03-06) 


Visant & compléter la formation du travailleur, 
ces programmes sont offerts dans des établisse- 
ments inscrits auprés de la Commission ou 
approuyés par celle-ci. 












Evaluation des capacités fonctionnelles 
(ECF) (07-02-06) 


Mesure les capacités et les restrictions du travail- 
leur en fonction d'un objectif professionnel précis 
et servant de guide dans le choix d'une profession 
appropriée. 

























Légende 





(Les numéros entre parenthéses (ex. 07-02-02) renvolent a des documents du Manuel des 
politiques opérationnelles.) 















DET 


Fermer le 
dossier 
Plan de RP? 


Niveau des 
gains’ 


Date d'enregistrement d'une demande d'indemnisation. L'agent d'indemnisation contréle I’ évolution du 
travailleur en réexaminant le dossier d'indemnisation de ce dernier six semaines aprés la date d’enre- 
gistrement (DE-6), et par la suite a toutes les six semaines Jusqu‘a la vingt-quatriéme semaine 
(DE-24); il oriente le travailleur dés qu'il posséde des renseignements pertinents. 

Les dosslers peuvent étre rouverts dans certaines circonstances (voir 07-04-04) . 


Entente écrite entre le travailieur, |'employeur, l'agent de AP et le médecin traitant. Elle décrit les acti- 
vités, les programmes et les 6chéanclers nécessalres pour atteindre les objectifs de RP (voir 07-02-09). 
Gains bruts au moment de I'accident, y compris les avantages payés par I'employeur, les augmentations 
entrées en vigueur depuis la lésion, une somme tenant lieu de I'inflation et les augmentations futures que 
le travailleur aurait touchées n'eut 6té de sa lésion. 





Evaluation professionnelle 
(07-02-06) 


Série d’examens et de tests d'exécution servant @ 
préciser la capacité d'apprentissage d'une personne, 
son degré de scolarité, ses intéréts et ses aptitudes, 













Modifications domiciliaires (07-03-11) 











En vue du travail 2 la maison. Ces services 
peuvent étre offerts aux travailleurs atteints de 
déficience totale permanente s'ils sont indiqués 
du point de vue médical et professionnel. Les 
modifications peuvent comprendre le fait de » 





* fournir laces aux lleux ou doit s*accomplir le 
travail, p. ex. d un atelier ou d un garage; 

* élargir les portes, installer des rampes ou des 
appareils de levage; 

* déplacer ou ériger des cloisons; 

* réaménager ou installer des salles de toilette 











Modification du travail et du lieu 
de travail (07-03-04) 


Personnalisés en fonction des besoins des travail- 
leurs blessés, les programmes peuvent comprendre 
le fait de: 

* rendre les installations facilement accessibles 
aux travailleurs blessés, et utilisables par 
ceux-ci; 

* restructurer les emplois et modifier la fagon 
d'accomplir certaines (aches; 

* créer des calendriers de travail a temps partiel| 
et des calendriers de travail modifié; 

* acquérir ou modifier de |'équipement, des 
outils ou d'autres appareils; 















































veau de gain‘ d’a. 


vant la lésion 





























retour a l'emploi d'a- 
vant la lésion chez 
Vemployeur au mo- 
ment de l'accident 















emploi comparable 
chez l'employeur au 















potentiel, 






Programme de formation a la recherche 
d'emploi = 


Offert aux travailleurs par le personnel de la 
Commission ou par l’entremise d’organismes 
communautaires. Il couvre des sujets importants 
tels que le fait de remplir les formulaires de 
demande d'emploi, la rédaction des curriculum 
vitae, la préparation aux entrevues et la discus- 
sion des capacités physiques avec I'employeur 












participation du travailleur. 





Aide a la recherche d’emplo 
(07-03-09, 


Offerte aux travailleurs qui sont aptes & l'emploi 
mais qui ont besoin d'aide individuelle pour 
trouver un emploi auprés d'un employeur autre 
que celui d’avant I’accident. 

contréle la recherche d’emploi et documente la 





L’agent de RP 





moment de }'accident 


yee 


emploi comparable 
chez un autre em- 
ployeur 





autre emploi approprié 
chez l’employeur au 
moment de I'accident 


sae See 


autre emploi appropri 
chez un autre em- 








ployeur 
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Compensation For Non- Economic Loss (NEL) 


The effects of work injuries or diseases may be both 
serious and permanent. Permanent “impairment” is 
the term used in the Act to describe the effects of an 
injury or a disease which continue permanently. NEL 
is the word (acronym of Non- 
Economic Loss) used to describe 
the benefits that workers have a 
right to when the effects of their 
permanent impairments interfere 
with their ability to enjoy the same 
life-style they had before their 
accidents. 






Depending on the amount of the 

NEL benefit, workers may have a 

right to choose to receive the 

benefit as a monthly payment or as a lump sum. 


By law, for the WCB to find out if workers are eligible 
to get NEL compensation and, if so, how much, 
workers are required to have a medical assessment. 


The entire process, from examination through to cal- 
culation of the NEL benefit, may take up to 6 months 
to complete, depending on the appointment calendars 
of the doctors involved. But the WCB keeps workers 
informed of every step in the process so they can 
follow the various stages and review their rights. 


% Yeo 
® 


Initial Medical Assessment law, 


Before workers can be assessed for a permanent’ 0c 
impairment, they must have reached “maximum 
medical rehabilitation” (MMR). \g, 
MMR is the point when a worker 
has recovered to such a degree 
that there will be no more signifi- 
cant improvements. At this stage 
it can be determined if there is a 
permanent impairment. If there 
is, workers undergo a medical 
assessment by an independent 
and specially trained doctor to 
determine the degree of perma- 
nent impairment. 





To workers, the WCB gives a list of doctors who have 
clinical experience with their type of injury or disease, 
and, if possible, who practice in their geographic area. 
[The list of doctors is derived from the WCB’s medical 
roster. Thus, the doctors on the lists are commonly 
referred to as “roster doctors” to distinguish them 
from workers’ doctors, for example. ] 


Within 35 days from the date the list of roster doctors 
is sent to them, workers must choose one doctor to do 


If workers have 
suffered a permanent 
impairment, they have 
a right to NEL 

compensation (s.45). 


yam 


© A se Workers write to their decision-makers indicating the 
on & 





The medical assessment 
is a critical report. It 

is used for determining 
NEL benefits. 


the examination and they must inform the WCB of 

their choice. If for some reason a worker decides not 

to choose a doctor or does not make a choice within 

the 35 day time period, the law requires the Board to 
appoint a roster doctor. 


When the worker tells the WCB 
which doctor has been chosen, 
the WCB makes the appointment 
for the worker and sends the 
worker a letter giving all neces- 
sary information: address, 
appointment date and time; 
travel and accommodation 
instructions; and how to claim 
for expenses and lost wages. 








¢ If workers must travel outside their geographic area 
to attend appointments with roster doctors and pub- 
lic transportation is required and available, the WCB 
issues Transportation Warrants to the workers. The 
worker exchanges the warrant for a ticket to travel 
by air, bus, or rail. 


¢ If workers decide to use their own vehicles to attend 
their medical assessment appointments, the WCB 
pays a flat rate per kilometre travelled. 


go \distance travelled, and send along any associated 


eceipts (e.g., parking, meal, etc.). The WCB re- 
rns a cheque to the worker for the amount owing. 


¢ If a hotel is required, the WCB 
makes the reservation and gives 
all the necessary information to 
the worker. The Board is 
billed directly by the hotel. 






¢ If workers are required to take 
an unpaid day off work for the 
assessment, they can make a 
claim for lost wages. 






Information Given to Roster 
Doctors 


Before the date of the appointment, the WCB provides 
the worker’s roster doctor with all the medical infor- 
mation in the worker’s file. 


Information on the Assessment Report 


The roster doctor examines the worker and reports the 
worker’s current condition and the probable future 
consequences of the injury. 

(cont’d on page 2) 
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Compensation for NEL (cont’d from page 1) 
Who Gets the Assessment Report 


Promptly after workers are examined, the roster doc- 
tors send the medical assessment reports to the WCB. 
The WCB, by law, must then send one copy of the 
assessment report to the worker and one to the 
accident employer. 


A Second Assessment 


Workers have a right to request a second opinion as to 
the nature and extent of their permanent impairments, 
and they are not required to give a reason for asking 
for that second opinion. Likewise, the employers of 
the workers, and the WCB, can 
also require workers to take a 
second medical assessment. The 
law requires the party requesting 
a second assessment to do so 
within 45 days from the date the 
medical assessment report is 
mailed to them by the WCB. 







If a second medical assessment 

is needed, the WCB gives both 

workers and their employers another list of at least 3 
roster doctors who have clinical expertise with the 
worker’s particular type of injury or disease. If it is 
not possible to identify 3 doctors with this expertise, 
the WCB appoints a doctor to conduct the second 
medical assessment. 


In the case of a second medical assessment, workers 
and their employers must agree on which roster doctor 
will do the exam, and send their choice to the Board 
within 35 days of receiving the list. 


Once again, as in the case of the initial medical assess- 
ment: 


¢ The WCB appoints a doctor if the worker and the 
employer fail to agree. 


¢ The WCB sets up workers’ appointments and 
notifies them as to time and date; pays expenses if 
travel outside the workers’ geographic area is 
needed; compensates workers for lost wages if time 
must be taken off work without pay. 


¢ The WCB is required by law to send a copy of the 
second medical assessment to the worker and to the 
accident employer. 


Example: 


Stella was 30 years ‘ae when she ‘erated he Bice 
The base amount of her NEL benefit is calculated a 


taking $45,000 and adding $1,000 for each year she is _ ok 
under the age of 45 years, i.e., $15,000. So, the base _- 
amount is $45,000 plus $15,000 for a total of $60,000. 


Because Stella suffered a 30% permanent UL 
her NEL benefit is $18, 000. : 


($45,000 + $15,000) X 30% : = $18,000 o 


Medical reports sent to 
employers are privileged 
medical information, 
protected by section 
77(7) of the Act. 


Calculating NEL Benefits 


WCB medical experts determine the degree of perma- 
nent impairment based on the information contained 
in the medical assessment report. The calculation is 
done as soon as possible after expiry of the 45 day 
waiting period for requesting a second opinion. If a 
second medical examination is requested, the WCB 
must wait for the second report before it can deter- 
mine the degree of the impairment. The Board uses 
only the second medical assessment to calculate the 
NEL benefit. 


The degree of permanent impairment is expressed as a 
percentage. The larger the percentage, the more 
severe the impairment. For 
example, a person who is para- 
lyzed from the neck down may 
be assessed as having a 95% 
permanent impairment of the 
whole body, while a person who 
has lost the use of a small finger 
may be assessed as having a 1% 
permanent impairment of the 
whole body. The WCB is 
required to use a standard 
rating schedule! to calculate this percentage. 





The method of calculating NEL benefits is described in 
s.45(2) of the Act. It works like this: 


NEL base amount X% of perm. impair. = NEL benefit 


The Act states the base amount? to be $45,000 


plus $1,000 for each year the worker is 
under the age of 45 at the time of the 
accident 
OR 

minus $1,000 for each year the worker is 
over the age of 45 at the time of the 
accident. 


The maximum amount that can be added or sub- 
tracted is $20,000. 


Once the base amount is calculated, the WCB 
multiplies it by the percentage of permanent impair- 
ment (determined from the rating schedule) to arrive 
at the NEL benefit the worker will receive. 


: permanent ina inary The. ae : 


amount is $25,000, taking into’ account th 

maximum age adjustment of $20,000. Ther 
multiplying the 80% impairment rate times — 
— $25,000, his NEL benefit is $20, 000. 


($45, 000 - $20, 000) x 80% . $2040 000. 











Payment Options 


When the NEL benefits are calculated, the WCB sends 
the workers letters advising them of the degree of their 
permanent impairments and the NEL benefits they are 
due. Depending on the size of the benefit, a worker 
has the right to decide how it is paid. If the benefit is 
$10,000 or less, the WCB sends a cheque for the total 
amount. If the benefit is more than $10,000, the 
WCB pays the benefit on a monthly basis for life. 
Workers do have the right, however, to ask for the 
total NEL benefit as a lump sum payment. 


In any case, workers should re- 
ceive payment the month after 
they have been notified of the 
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make a decision to either uphold the original decision 
or change it. 


If workers or employers do not agree with the Hear- 
ings Officer’s decision, they have a right to appeal to 
the independent Workers’ Compensation Appeals 
Tribunal (WCAT). There is no right to appeal a 
WCAT decision. These decisions are final and 
binding on the WCB. 


Deteriorations 


Doctors may not always be able to predict the long- 
term impact of the injury or 
disease. With some types of 
permanent impairments, the 


rating and the NEL benefit they 


are entitled to receive. 


Appeals and Objections 


If, for any reason, workers or 
their employers are dissatisfied 
with the WCB’s decision as to 
the permanent impairment 
rating, or the calculation of the 
benefit, they have the right to 
object. 


If an objection is made, the 
WCB assigns a senior medical 








Section 45(21)(b) of 
the Act states that the 
WCB recalculates the 
permanent impairment 
rating, and therefore 
the NEL and FEL 
benefits, “if the worker 
has suffered a signifi- 
cant deterioration of 
condition that was not 
anticipated at the time 
of the most recent 
medical assessment...” 















effect of the work injury or 
disease on a worker’s life may 
worsen Over time in unex- 
pected ways. If their perma- 
nent impairments are getting 
worse, and if this was not 
expected or indicated in the 
first assessment(s), workers 
need to notify the Board, in 
writing, so that the rating can 
be recalculated. The law 
states, however, that workers 
must wait one year from their 
last WCB arranged medical 








adjudicator to examine the 
worker’s file. This adjudicator 
ensures that all WCB proce- 
dures were properly followed and all evidence in the 
file was appropriately considered. If an error was 
made, the adjudicator re-assesses the NEL benefit, and 
reports to the worker and the employer as soon as 
possible. If the adjudicator decides there was no 
error, both the worker and the employer are advised 
in writing of the findings. They are also informed of 
their right to seek a “hearing” before a WCB Hearings 
Officer. 


Although proceedings are informal at a hearing, wor- 
kers and employers have the right to representation by 
a lawyer or other agent if they wish. Workers or 
employers may present evidence as to the reasons they 
believe the WCB has made a mistake. The Hearings 
Officer is required to consider all the evidence and 


Maria was §3 years old. at he time of Ker injary a6... 
years over the 4S year old ee The base amount 


$ ,000). “From the medical assessment report and he 


rating schedule, the WCB determined Maria had a 


10% pesmenent lepalrment Thus, her NEL benefit 
is ‘$3, 700. 


($46, 000 - - $8, 000) X 10% = $3,700 








assessment before they can 
apply for a redetermination of 
the permanent impairment. 


The WCB arranges an additional independent medical 
assessment to determine the extent of the permanent 
impairment. The procedure for this medical assess- 
ment is identical to the procedure for the initial or the 
second assessment. 


NOTES 


1: By law, the Board must use the American Medical 
Association Guides to the Evaluation of Permanent 
Impairment (third edition revised). 


The results of a research project for a new rating schedule 
are being considered by a bipartite working committee on 
Bill 162 Policies/Regulations. The WCB board of directors 
will consider the issue before the end of 1991. 


2: $45,000 was the 1990 figure. This amount is indexed 
annually, as are all $ amounts stated in the Act. 
We use the $45,000 figure here for simplicity.Q 


. Example: 


Juan was 23 years old when he suffered. an injury 
which resulted in a 15% permanent impairment. This 


_ made him 22 years under age 45 but the law states the 


maximum age adjustment which can be added, or 
subtracted, is $20,000. Therefore, Juan’s base amount 
is $65,000 ($45,000 + $20,000). Left with a 15% 
permanent impairment, -Juan’s NEL benefit is $9,750. 


($45,000 + $20,000) X 15% = $9,750 











Compensation For Future Economic Loss (FEL) 


Just as permanently impaired workers have a right to 
benefits for non-economic loss, they also have a right 
to benefits that compensate them for any future eco- 
nomic loss of earnings they might have as a direct 
result of their work-related injuries or diseases. The 
benefit is known by its acronym, FEL. 


The FEL benefit exists for permanently impaired 
workers who are physically 
unable to work in their pre- 
injury jobs and, even though 
they are still capable of work 
and willing to work, may never 
earn the same amount of 
money they earned prior to 
their injuries. If their impair- 
ments cause them to have a 
loss of earnings capacity or an 
economic loss in the future, 
workers are eligible for a FEL 
benefit. 


period. 


Eligibility for FEL compensation occurs 


1) as soon as the Board determines that a worker has 
a permanent impairment 


OR 


2) if the worker is temporarily disabled for 12 
continuous months. ! 


When FEL Benefits Are Calculated 


Whenever possible, the Board is required, by law, to 
make the initial calculation or determination of the 
PES benefit 


a) in the 12th consecutive month during which the 
worker is temporarily disabled 


b) within one year from the date the Board receives 
notice of the accident, if the Board determines 
that the worker is permanently impaired 


c) within 18 months of notice of the accident, if the 
worker’s medical condition makes a determination 
in (a) or (b) above impossible. 


These time limits do not apply in cases where the 
worker is not receiving compensation benefits because 
the entitlement to workers’ compensation is in dispute. 


Calculating the FEL 


The Board calculates the FEL benefit in accordance 
with s.45a(3)of the Act. First, the worker’s pre-injury 
earnings are established from the information on file. 
Then, the Board must establish what the worker is 
“likely to earn in suitable and available employment” 
after the injury. The calculations must be projected to 
age 6S. 


Attempts to return to 
work for short periods 
(less than one calendar 
month) are not consi- 


dered breaks in the 12 
continuous month 





To determine what the worker is likely to earn in suit- 
able and available employment, s.45a(7) of the Act 
requires that the Board consider: 


a) the injured worker’s net average earnings* from 
employment 


b) other disability payments the worker receives for 
the injury from the Canada or 
Quebec Pension Plans 


c) the injured worker’s per- 
sonal and vocational charac- 
teristics 


d) the worker’s prospects for 
successful medical and 
vocational rehabilitation 


e) what constitutes suitable and 
available employment for 
the worker. 


When establishing its criteria for 

what is “suitable and available 
employment” for a worker, the Board is also directed 
by law [s.69(1b)] to consider 


a) the fitness of the worker to perform the work 


b) the health and safety consequences to the worker 


at the place of employment, given the worker’s 
physical impairment 


c) the existence and location of potential employment 


opportunities for the worker in the labour market, 


and 


d) the likelihood of the worker securing employment. 


If the worker has not returned to work, these factors 
are considered as part of the worker’s vocational 
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rehabilitation (VR)? plan, which is developed by the 
worker, the employer, and the WCB caseworker. The 
FEL benefit is based, therefore, on the projected wages 
for the vocational objective in the plan. For workers 
who have returned to work, their FEL benefits will 
reflect the amounts they are earning unless there is 
reason to believe that the work they have returned to 
can’t be sustained. 


If the Board establishes that there is a loss of income 
due to the impairment, the worker is eligible for a FEL 
benefit equal to 90% of the loss. 


The Board pays FEL benefits monthly. Workers are 
entitled to receive their FEL benefits — subject to 
review — until age 65 when they become eligible for 
retirement benefits. 


Like NEL, FEL benefits are indexed to the rate of in- 
flation as measured by yearly changes in the consumer 
price index. 


FEL Benefits Reviewed 


Projecting the future loss of earnings that a worker will 
experience to age 65 involves a detailed and complex 
process. In addition to requiring the Board to calculate 
the future economic loss within 12 months from the date 
of the work-related injury, s.45a of the Act requires the 
Board to review and/or revise its determination of the 
injured worker’s FEL compensation. These review 
periods occur 


a) in the 24th month after the date of the initial 
determination 


AND 


b) in the 60th month after the date of the initial 
determination 


OR, in any case, 


c) within 24 months after a re-consideration 
of the percentage of permanent impairment. 
(See Deteriorations in companion NEL article.) 





net average -— 
Sarmnings 









If, when reviewed, the worker’s post accident earnings 
have changed, the benefit is recalculated and the re- 
vised FEL benefit is paid to the worker. However, if 
the variance between the newly calculated FEL and the 
benefit the worker has been receiving is less than 10%, 
the Board does not adjust the benefit [s.45a(13)]. 


Commutation of FEL Benefit 


After the 60th month review, or after a review to re- 
calculate a permanent impairment, if the worker’s FEL 
benefit is 10% (or less) of the worker’s pre-injury net 
average earnings, the Board automatically calculates 
what the benefit would be if it were paid as a lump sum 
(commutation). The Board advises the worker as to 
what the commuted amount would be. Workers have 
8 weeks to decide and let the Board know if they want 
the commuted sum or if they wish to continue receiving 
the FEL on a monthly basis until age 65. (During this 
8 week period, the FEL is paid by the month.) 


Supplements to the FEL Compensation — s.45 a(9) 


Workers who are co-operating in Board-authorized 
vocational or medical rehabilitation programs that begin 
before the 24 month FEL review are each eligible for a 
supplement to bring them up to 90% of their pre-injury 
net average earnings. 


Workers with recurrences or deteriorations of their 
injuries will receive supplements as well. Their medical 
or vocational rehabilitation programs will be considered 
to be continuations of programs started before the 24 
month review. 


NOTES 


1: Twelve Continuous Months - To interrupt the 12 continuous 
months, the worker must resume full earning capacity for a 
single period of time of at least one month. 


2: The Board determines net average earnings by deducting from 
the gross earnings the probable income tax, Canada Pension 
Plan premiums, and Unemployment Insurance premiums 
payable by the worker. 


3: VR programs and services are described in Policy Report, 4-4 
and Tab 7 of the Operational Policy manual.) 


= POLICY ReP ORT 


Policy Report is published under the authority and direction of 
the Operational Policy Branch of the Workers’ Compensation 
Board. If there is any conflict between the statements 
contained in this publication and the Workers’ Compensation 
Act and/or Board approved policy documents, the Act or the 
approved document governs. 


Comments or inquiries should be addressed to: 
Editor 
Policy Report 
Operational Policy Branch 
Workers’ Compensation Board 
2 Bloor Street East, 22nd Floor, 
Toronto, Ontario, M4W 3C3. 
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FEL Presumption 


When workers haven’t returned to their pre-injury 
employment and they have no earnings, Board 
decision-makers must presume, when making FEL 
determinations, that the loss of earnings is a result of 
the worker’s injury or disease — unless it can be shown 
otherwise. It may be shown that earnings losses are 
not entirely attributable to the injury when 


¢ suitable employment is offered to the worker and it 
is declined 


* suitable employment is available and the worker is 
participating in vocational rehabilitation (VR)! 


e the worker is not co-operating in VR. 


Suitable Job Offers Declined 


Has the worker been offered suitable employment and 
has the worker declined the offer? 


Suitable employment is any job which the worker has 
the necessary skills to perform, is medically able to 
perform, and which does not pose a health or safety 
hazard to the worker or any co-workers. If workers 
turn down suitable employment, their loss of earnings 
cannot be said to be the result of their injuries alone. 
If the loss of earnings is not totally attributable to the 
injury or disease, the FEL benefit must be adjusted 
accordingly: 


pre-injury net 
avg. earnings 


net avg. earnings 
of declined job 


If a worker is offered a job while still participating in a 
VR program, and the offered job does not pursue the 
VR goal which was agreed upon in the VR plan, the 
worker is not obligated to take the job for fear of 
losing the FEL benefit. 


Suitable Employment is Available 


Is the worker participating in a VR program when the 
FEL benefit is calculated? 


If the answer to this question is yes, it is inferred that 
suitable employment is available: 1) The Board’s VR 
services and programs provide workers the opportunity 
of setting individual VR plans to meet their objectives, 
and 2) integral to each plan is the task of establishing 
what employment opportunities are suitable and avail- 
able so that a worker does not embark on a VR goal 
which is not practicable. Thus, calculations for FEL 
benefits for workers in VR must take into account the 
net average earnings associated with the VR goal: 


pre-injury net 
avg. earnings 


net avg. earnings 
assoc. with VR goal 


= Loss X 90% 


= Loss X 90% 


Non-Cooperation in VR 


The purpose of VR programs is to help injured wor- 
kers re-establish earnings profiles (for the rest of their 
working lives) as close as possible to that which they 
would have had but for the injury. Therefore, if wor- 
kers do not co-operate in their medical or VR pro- 
grams, their future loss of earnings cannot be fully 
ascribed to their work injuries. 


In such cases, the FEL benefit is calculated as: 


pre-injury net 
avg. earnings 


net avg. earnings _ 
assoc. with VR goal = Loss X 90% 


NOTE 


1: VR programs and services are described in Policy Report, 
4-4 and Tab 7 of the Operational Policy manual.) 


Consultation in Progress 


For all readers interested in the Board’s consultation 
process, Policy Report is used as a means of informing 
you of policy issues for which written submissions from 
the Board’s stakeholders are sought. 


If you are interested in receiving a copy of any of 
these policy papers, you can call the Consultation 
Unit at (416) 926-8689 or write to the Manager, 
Consultation Unit, Strategic Policy & Analysis Division, 
2 Bloor St., East, 28th floor, Toronto, M4W 3C3. 


Issue Submission due date 


Employer Compliance 
with WCB Revenue and 
Claims Obligations 

(10 proposals) 


e proposals 5-10 
September 1, 1991 

* proposals 1-4 
December 1, 1991 


The WCB board of directors recently changed the 
September 30, 1991 due date for submissions respec- 
ting policy proposals “Entitlement in the Ontario 
Workers’ Compensation System” and “Compen- 
sation for Disablements Arising from Workplace 
Stressors.” 


Public hearings about these proposals will be con- 
vened by a committee of the board of directors as 
follows: 


Toronto October 22, 23, 24, 1991 
Ottawa November 5, 6, 7, 1991 
Sudbury November 19, 20, 21, 1991 


Thunder Bay December 10, 11, 12, 1991 


Toronto January 14,15; 16, 1992 
Hamilton January 215. 22,23, 1997 
London Bebruary «lt 2a lope boo? 
Windsor February 25,°26,927;- 1992 


Written submissions may now be sent to the Consulta- 
tion Unit, preferably two weeks prior to the hearing 
date in your area.(_J 
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Re-employment obligations 


Workers who have been employed 
continuously for one year prior to 
the date of accident are entitled to 
be re-employed if their employer 
usually has 20 or more people on 
staff. In determining continuity, 
the Board considers absences such 
as those caused by strikes and 
lockouts, sick leave, vacation and 
sabbaticals, and layoffs!. It does 
not consider breaks in employment 
or work cessations if there was no 
intention to break the employment 
relationship. 


In determining whether the 
employer or the worker had any 
intention of breaking the employ- 
ment relationship, the Board 
considers 


° the length of time the worker 
has been employed 


contractual arrangements 
between the worker and the 
employer 


the pattern of the relationship 
with the worker, and other 
workers 


the expressed views and beha- 
viour of the parties 


the lengths of, and reasons for, 
work cessations 


evidence of an employment 
relationship (other than in the 
performance of work) during a 
work cessation, e.g., main- 
tenance of employee benefits by 
the employer. 


The Board does not consider the 
employer absolved of its re- 
employment obligations if 


* the worker voluntarily severs the 
employment relationship 


* the employer offers early 
retirement in exchange for 
severance pay 


the employer lays off, or dismis- 
ses, the worker after the acci- 
dent and before re-employment 


the employer lays off, or dismis- 
ses, the worker within 
6 months of re-employment 


the employer lays off, or dismis- 
ses, the worker after 6 months 
of re-employment, if the layoff, 
or dismissal, is a result of the 
injury or disease. 


Penalties 


If employers fail to fulfil their 
re-employment obligations, the 
Board may 


* levy a penalty - an amount 
equal to the worker’s actual 
net average earnings” for the 
year preceding the injury — 
[s.54b(13) (a) ] 


and 


make payments to the worker 
for one year, as if the worker 
was entitled to temporary total 
disability benefits (s.40). 


The Board may reduce a penalty 
against the employer for not re- 
employing a worker 


* in circumstances beyond the 
employer’s control, e.g., if poor 
economic conditions force the 
employer to significantly restruc- 
ture operations 


if the employer agrees to re- 
employ the worker after a 
hearing at which the Board 
determines that the employer 
failed to comply with its re- 
employment obligations 


if the employer offers the worker 
suitable employment at locations 
elsewhere. 
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The Board does not levy re- 
employment penalties if the worker 
voluntarily accepts severance pay, 
given in good faith by the em- 
ployer. LJ 


NOTES 


1 For details about re-employment, refer 
to the Board’s Operational Policy 
manual. See also, Policy Report, 
Vol. 4 No.3. 


The worker’s net average earnings for 


the purpose of levying a penalty are not 

subject to the-selling, ovided in 

s.41. Yj, VORA AS 
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Clarification ty 
bg. 1, COL 


Claims for temporary total disabi- 
lity (s.40) that are not adjudicated 
within 42 days [DR-6] of regis- 
tration are referred to caseworkers 
as soon as the decision is made to 
allow the claim, if workers are 
unlikely to be able to return to 
their pre-injury jobs. 


Did you know 
that... 


employers whose workers have 
pre-existing conditions may be 
entitled to Second Injury 
Enhancement Fund (SIEF) relief 
for costs associated with NEL and 
FEL benefits? 









| SIEF relief is applied on the same 
basis as it is for temporary and 
permanent compensation benefits 
for pre-Bill 162 claims. 


See OP manual 05-06-10 for 
details. 
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FEL & other benefits 


FEL benefits distinct from 
others 


The Board determines future 
economic loss benefits! indepen- 
dent of other compensation bene- 
fits paid to workers. 


FEL benefits are calculated as 
follows: 


Pre-injury Post-injury 


net average - net average 
earnings 


earnings the — 
worker is 
likely to be 
able to earn 


= Loss x 90% = FEL 


FEL and pension benefits 


If a worker receives a pension for 
a pre-Bill 162 claim? and then 
becomes entitled to a FEL benefit 
for a post-Bill 162 claim, the FEL 
benefit is calculated without refer- 
ence to the worker’s pension. The 
worker’s pre-injury net average 
earnings exclude the worker’s 
pension. 


FEL and temporary disability 
benefits 


If a worker receiving a FEL benefit 
has a new work-related accident, 
the worker’s temporary disability 
benefit for the new injury is calcu- 
lated based on the worker’s net 
average wages earned at the time 
of the new accident, without refer- 
ence to the FEL benefit. 





Two or more FEL benefits 


If a worker is entitled to 2 or more 
FEL benefits resulting from 
separate work-related accidents, 
the amount of each benefit is 
determined independently. The 
amount of the second FEL benefit 
is calculated using the worker’s net 
average wages earned at the time 
of the second injury, excluding the 
FEL benefit for the first injury. 


Older workers’ benefits 


When FEL benefits are initially 
determined or reviewed, workers 


¢ who are at least 55 years 
of age 


and 


¢ who have not returned to work 
on either a full-time, part- 
time, or casual basis at any 
time after the injury 


and 


° who are unlikely to benefit 
from any vocational rehabil- 
itation program 


may choose between the FEL 
benefit to which they are entitled 
and a benefit equivalent to the Old 
Age Security (OAS) pension. In 
short, according to the Act, if the 
above mentioned criteria are met, 
the worker may choose whichever 
benefit is financially more bene- 
ficial. 





Has your address changed? 


To ensure you receive each issue of Policy Report, and to keep our 
mailing costs down, we need to keep our distribution system 
up-to-date. Please submit any changes in your mailing address to: 


Manuals Distribution Specialist 
Policy Publications 
Workers’ Compensation Board 
2 Bloor Street East, 22nd Floor 
Toronto, Ontario, M4W 3C3 
Telephone: (416) 927-4941 


Subscriptions to Policy Report are free on request to this address. 









Benefit reviews 


Just like a FEL benefit, the OAS- 
equivalent benefit is reviewed 


a) in the 24th month after the 
date of initial determination 


and 


b) in the 60th month after the 
date of initial determination 


or, in any Case, 


c) within 24 months after a 
reconsideration of the 
percentage of permanent 
impairment. 


At any of these reviews, workers 
can change their minds and take 
the OAS-equivalent benefit, or 
continue to take the FEL benefit. 
Board decision-makers must 
communicate with the worker, in 
writing, detailing the financial 
implications of choosing one or the 
other of these benefits. 


This policy applies to all Bill 162 
claims for which FEL benefits have 
been or will be determined.L] 


NOTES 
1! Policy Report Vol. 4 No. 5 


2 Pre-Bill 162 claims are those for 
accidents that occurred prior to 
January 2, 1990. 


POLICY REPORT 


Policy Report is published under the 
authority and direction of the Opera- 
tional Policy Branch of the Workers’ 
Compensation Board. If there is any 
conflict between the statements con- 
tained in this publication and the 
Workers’ Compensation Act and/or 
Board approved policy documents, 
the Act or the approved document 
governs. 


Comments or inquiries should 
be addressed to: 


Editor 

Policy Report 

Operational Policy Branch 
Workers’ Compensation Board 
2 Bloor Street East, 22nd Floor 
Toronto, Ontario, M4W 3C3 
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Gold Miners’ policy revised ~_ 


On January 8, 1988, the WCB’s 
Board of Directors approved a 
precedent setting policy to compen- 
sate Ontario gold miners for cancer 
conditions attributable to their 
workplace hazards.! On August 29, 
1991, partially prompted by new 
scientific information provided by a 
study? funded jointly by the 
Ministry of Labour of Ontario, the 
Atomic Energy Control Board of 
Canada and the WCB, the Board 
of Directors approved revisions to 
the 1988 policy. 


The study, based on 334 lung 
cancer deaths from 1955 to 1986, 


¢ confirms previous findings that a 
higher incidence of lung cancers 
occurred among those who 
started mining gold before 1946 


¢ postulates that radon progeny 
(radiation exposure) and arsenic 
are probable causal agents of 
lung cancer 


e maintains the possibility that 
silica dust exposure is causing 
lung cancer among some gold 
miners. 


Necessary evidence 


This new information was incorpo- 
rated into the revised policy and 
now only evidence to support the 
existence of lung cancer and proof 
of occupation as a gold miner in 
Ontario is considered “necessary” 
to establish work-relatedness. 
However, some new types of 
evidence are considered “per- 
suasive” in establishing work- 
relatedness, including 


e 10 years of mining in dusty 
mines, either before or after 
1945 


¢ significant duration of mining in 
mines which were both dusty 
and contained arsenic 


e duration of mining in mines 
which had radon progeny. 


 & 


Persuasive evidence 


. fy 
These factors, howevet Sg n vy 
constitute an exhaustive i opine 
possible ways to show work- 
relatedness: decision-makers must 
consider the merits and justice of 
each case, whether the listed 
“persuasive evidence” is found or 
not. Therefore, any other 
biologically plausible evidence 
indicating that a particular worker’s 
lung cancer is related to gold 
mining or any other evidence that 
the worker had sufficient 
occupational exposure is used in 
the decision making process. 


Decision-makers do not consider, 
in isolation, the different ways to 
show sufficient occupational 
exposure. 


Workers might be exposed to dusty 
gold mining, arsenic, and radon in 
different periods of their working 
lives. Thus, contributions from all 
types of work and non-work-related 
exposure must be considered when 
arriving at an estimate of the 
overall risk of developing work- 
related lung cancer. 


Individual merits 


The revised policy enables 
decision-makers to take into con- 
sideration, fully, the individual 
merits of each case. 


All new claims, and claims denied 
under the previous policy will be 
adjudicated using the new policy 
guidelines>.L) 


NOTES: 
1 Policy Report, Vol. 1 No. 1 
2. R. A. Kusiak et al., “Carcinoma of 


the lung in Ontario gold miners: 
Possible aetiological factors”, British 
Journal of Industrial Medicine (in 
press). 


3 Revisions to document number 
04-04-08 in the Operational Policy 
manual are now under way. 
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\re-1975 


exposures 


The Workers’ Compensation Act 
came into effect on January 1, 
1915 and covers entitlement to 
benefits for accidental injuries 
sustained, or industrial diseases 
contracted, after that date. How- 
ever, unlike a traumatic event in 
which the cause and effect are 
often immediate, it may not be 
certain when a worker actually 
contracted an industrial disease: 
the damage may have been done 
long before the symptoms of the 
disease become apparent. 


For this reason, and in light of the 
study on lung cancer in gold 
miners, the Board’s administrators 
approved on May 22, 1991 a 
policy for determining entitlement 
to benefits in claims for industrial 
diseases associated with pre-1915 
exposure. The policy states that 
any worker who was exposed to 
conditions or substances linked to 
an industrial disease in the course 
of employment prior to 1915 and 
who experienced onset of the 
disease after January 1, 1915 
should have their exposure 
considered in the determination of 
entitlement to benefits. 


Although the question was ‘initially 
raised in connection with gold 
miners and lung cancer, the policy 
will apply to all industrial disease 
claims in which pre-1915 exposure 
is an issue.[_J 
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Vocational 
Rehabilitation 
program review 


The Board, in response to a need 
for a more comprehensive ap- 
proach to vocational rehabilitation 
(VR) service delivery, has begun a 
review of its VR programs. The 
review encompasses four broad 
themes which focus on 


° re-integrating injured workers to 
the work-force 


meeting the financial and other 
needs of workers for whom 
re-integration is not possible 


removing systemic barriers to the 
employment of workers with 
disabilities 


designing an integrated and 
comprehensive approach to 
assisting workers with disabilities. 


The scope and effectiveness of 

the Board’s rehabilitation, re- 
integration, and employment equity 
programs will be evaluated with a 
view to aligning them more closely 
with the needs of the workers and 
employers of Ontario. 


Initial stages of the project will 
involve research into the current 
state of VR service delivery in 
Ontario and in other jurisdictions 
and research into how existing and 
future labour market trends and 
opportunities are identified and 
analyzed by the public and private 
sectors. 


This information will be used to 
enhance the Board’s ability to help 
workers set and attain long-term 
vocational goals. 


This process will include evaluating 
the merits and shortcomings of 
existing training programs, address- 
ing skill deficits, and developing a 
plan for the implementation of new 
training initiatives. 


Once the results of this research 
and analysis have been evaluated, 
a broadly based consultation 
process will begin.) 


Direct deposit soon available for 
Attendant’s Allowance payments 


Workers who are in receipt of an 
Attendant’s Allowance! will soon 
have the option to arrange for their 
monthly payments to be deposited 
directly into their bank accounts. 
This will ensure that eligible 
workers recieve the Attendant’s 
Allowance in a timely and secure 
manner. 


Workers who choose this option 
will have their payment deposited 
at the same time of the month that 
it is currently mailed. 


Did you know 
that... 


cost relief currently extended to 
Schedule 1 employers for 

s. 135(4) supplements will 
continue, even if the worker is 
55 years of age or older at the 
24-month review. 





The procedure for registration is 
simple. Workers who wish to take 
advantage of direct deposit will be 
required to complete an authoriza- 
tion form and return it to the 
WCB’s Head Office in Toronto. 
Once the authorization is received, 
the WCB will initiate direct 
deposit. 


In the near future, a notice 
outlining the details for direct 
deposit registration will be mailed 
to each worker who is in receipt of 
an Attendant’s Allowance.(_J} 


NOTE: 


1 Attendant’s Allowance benefits are 
extended to workers who are in receipt 
of a 100% permanent impairment 
pension and who require daily, 
in-home care and assistance. 


The Operational Policy Branch is 
currently reviewing the criteria for 
entitlement to Attendant’s Allowance 
benefits for Bill 162 claims. 


Has your address changed? 


To ensure you receive each issue of Policy Report, and to keep 
our mailing costs down, we need to keep our distribution 
system up-to-date. Please submit any changes in your mailing 


address to: 


Manuals Distribution Specialist 


Policy Publications 
Workers’ Compensation Board 
2 Bloor Street East, 22nd Floor 

Toronto, Ontario, M4W 3C3 
Telephone: (416) 927-4941 


Subscriptions to Policy Report are free on request to this 


address. 
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Government agencies and the protection of privacy 


In this information age, true 
privacy is a luxury few are 
afforded. Intimate details about 
one’s age, employment history, or 
medical condition can be accessed 
at the stroke of a computer key by 
someone armed with the social 
insurance number, Ontario Health 
Card number, or even telephone 
number of the individual under 
scrutiny. 


For this reason, it is the respon- 
sibility of WCB decision-makers, in 
accordance with the provisons of 
the Freedom of Information and 
Protection of Privacy Act (FIPPA), 
to ensure that the sensitive 
personal information documented 
in claim files remains confidential. 


There are, however, exceptional 
circumstances under which FIPPA 


Requesting 
Agency 


Employment and 
Immigration Canada 


Revenue Canada 


Provincial Court 


Ontario Human Rights 
Commission 


Ontario Ombudsman’'s 
Office 


provides for the disclosure of 


personal information to government 


agencies without the worker’s 


consent. For example, as part of 
an ongoing legal investigation, an 


institution or law enforcement 
agency may obtain a search 

warrant or court order to gain 
access to a worker’s claim file. 


And in some instances, compelling 


or compassionate circumstances 
may arise which warrant the 


release of personal information to 
a government agency without the 


worker’s consent. 


Compassionate grounds 


Information can be released under 


this exception if the health or 


safety of an individual is at risk. 


But, it must be established that 
there is no other way for the 
requesting agency to obtain the 


Information which 
can be released 


WCB benefits information 
— period covered 
— type and amount of benefits 


Evidence relevant to tax 
liability 

— amount of benefits 

—- name of employer 

— worker’s address 

— worker's telephone number 


Information to enforce a 
Custody or support order 

— place of employment 

- worker's address or location 


Information relevant to 
investigation 


Information relevant to 
investigation 





information, or that a delay in 
obtaining the information would 
endanger the health or safety of an 
individual. Information can also 
be released without the worker’s 
consent on compassionate grounds 
in cases where a worker’s family or 
friends must be contacted to notify 
them of a serious injury, illness, or 
death. 


Compelling legislation 


The WCB may also be obliged to 
release personal information about 
a worker to a government agency 
in compliance with other acts of 
parliament, treaties, or agreements. 
The following table lists examples 
of legislation which compel the 
WCB to release a worker’s per- 
sonal information to government 
agencies without the worker’s 
consent.[_} 


Legislative 
Authority 


Unemployment Insurance 
Act, s.94(13) 


Income Tax Act, 
S2oki2(1) 


Support and Custody 
Orders Enforcement 
Act, s.6 


Ontario Human Rights 
Code, s.32 


Ombudsman Act, 
s.20(1) 





Consultation Unit to hold public meetings 


The WCB’s Consultation Unit has 
released a schedule for public 
meetings, convened by the Board 
of Directors, to discuss policy 

Dio pes ao ee ote ine Thunder Bay December 10, 11, 12 Valhalla Inn 
workplace stressors. The first Viking room 
meetings in this series were held in (Walhalla Tam Road 
Toronto in October and Ottawa in 
November. Further meetings are 
scheduled over the next few Toronto January 145 1S e516 Park Plaza Hotel 
months throughout the province. Plaza Room 

4 Avenue Road 


Schedule of public meetings - November ’91 to March '92 


Open to the public, these meetings 
provide the Board’s external 
stakeholders with a forum for Hamilton January 2i,.22.003 Hamilton Convention Centre 
discussion of issues with significant Albion A 

or far reaching effects. Anyone 115 King Street West 
attending a meeting is invited to 
make a presentation, but must 
register in advance with the Con- 
sultation Unit. 


Mississauga January 28, 29, 30 TBA; 


London February 11, 12, 13 Radisson Hotel London Centre 
Victoria/Albert Room 
300 King Street 


For registration information or to 
receive copies of the policy 
proposal papers “Entitlement in the 
Ontario Workers’ Compensation 
System” and “Compensation for Windsor February Pie ped A os a7 Holiday Inn 
Disablements Arising from Work- Trianon C 

place Stressors” please contact the 480 Riverside Drive 
WCB Consultation Unit at (416) Toronto March 24, 25, 26 T.B.A. 

926-8689 or toll free at 1-800- 
387-0750, extension 8689 Monday 
to Friday, 8:30am to 4:30pm.(_) 





cineca LP 

New WCB Bilingual Lexicon cats cot ay 

, : ere ; 
available to the public BONIS ROR 


It is now possible to purchase the 2nd edition of the Workers’ 

Compensation Board’s Bilingual Lexicon. This lexicon contains Policy Report Is published under the 
approximately 2,200 terms and their equivalents drawn from Board lone Paley Baca nals detie: 
operations, as well as some medical abbreviations. As these terms are not Compensation Board. If there is any 
usually found in general bilingual dictionaries, the WCB Bilingual Lexicon is conflict between the statements con- 
a useful reference tool. tained in this publication and the 


Workers’ Compensation Act and/or 
If you would like a copy of the Lexicon ($15.50 + 7% G.S.T.) or an Board approved policy documents, 
update for your existing Lexicon ($5.30 + 7% G.S.T.), please send your the Act or the approved document 
prepayment by cheque or money order payable to: 


governs. 
C t i iri hould 
WCB - ACCOUNT: 4711-62901 oN cae ed oben har ae 
Address: Policy Publications Editor 
° * Policy Report 

A Ba ee roel Ope sional Policy Branch 
Toronto, Ontario 
M4W 3C3 


Workers’ Compensation Board 
Phone: (416) 927-4941 


2 Bloor Street East, 22nd Floor 
Please allow 3 to 4 weeks for delivery. 
















Toronto, Ontario, M4W 3C3 


Graphic Production: 
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Independent Operators 


Who is an independent operator? 
That’s the question Board admini- 
strators, in consultation with in- 
dustry representatives, have been 
grappling with for the past 3 years. 
Finally the matter has been sorted 
out. Effective January 1, 1992, 
the WCB will use a legal test called 
the “Organizational Test” to deter- 
mine, on a case-by-case basis, 
whether individuals who are com- 
missioned or contracted to do work 
or provide services for other 
individuals or firms are, in fact, 
workers or independent operators. 


First and foremost, it is important 
that individuals who engage in 
independent operator type of work, 
and the firms or individuals who 
engage them, know, up front, 
where they stand in matters of 
workers’ compensation. From the 
Board’s point of view, its decision- 
makers must be able to determine 
whether or not the business 
relationship is that of employer- 
worker or independent operator- 
purchaser: who should be paying 
employer assessments; who is 
eligible for benefits as injured 
workers; and who, as independent 
operators, should be applying to 
the Board for workers’ compen- 
sation coverage? 


According to s.1(1)(m) of the Act, 
an independent operator is “a 
person who carries on an industry 
set out in Schedule 1 and who 
does not employ any workers for 
that purpose.” From this descrip- 
tion, it is given that an indepen- 
dent operator cannot be an 
employer. And, now, with 
industry-specific questionnaires to 
be completed by individuals who 
provide, and who purchase, ser- 
vices in construction, courier, 
logging, retail, taxi, and trucking 
industries on a contract or an 
independent operator basis, there 
is information enough for Board 
decision-makers to determine who 
is an employer, a worker, or an 
independent operator. 


In this article, and in the guide-~ 
lines which will shortly appear in. 
the Operational Policy manual, 
specific terminology is used: 


“purchaser/principal” is the party, 
firm, or person who commissions 
the work or service. (This person 
may be found to be an employer.) 


“individual” is the provider of the 
work or service. (This person may 
be found to be a worker.) 


“worker” is, as intended by the 
Act [s.1(1)(z)], entitled to com- 
pensation for work-related injury 


“employer” is, as intended by the 
Act [s.1(1)(k)], “liable to contri- 
bute to the accident fund...[s.4]”. 


To establish the business relation- 
ship, and thus the status of the 
individual, decision-makers will 
examine determining criteria 
(which will be gleaned from the 
responses to the questionnaires). 


Examples of the general criteria 
used are listed in the chart on 
page 2. The statements in the 
columns Independent Operator - 
Purchaser/Principal and Worker - 
Employer - are indicative of the 
business relationship. Board 
decision-makers review the criteria 
and statements to determine if the 
individual has a separate business 
which is not integrated into the 
organization of the firm for which 
the work/service is provided. No 
worker and no independent 
operator is likely to have all the 
attributes in the respective 
columns. No single statement, on 
its own, should lead to the deter- 
mination of status, but the state- 
ments, when considered in con- 
junction with all other features of 
the work relationship, should give a 
clear indication of status. How- 
ever, every decision made, 
pursuant to this policy, must be 
made in accordance with the real 
merits and justice of the case. 


For the purposes of entitlement, 
the Organizational Test applies to 


1 










a | - 
overnment 


ications 


Workers’ Commission 
Petitions bel des accidents 


du travail 


December 1991 
_ Vol. 4 No. 8 
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ober 1, 1990. For assessment 
oses, the effective date is 
January 1, 1992. 


Individuals who work as indepen- 
dent operators, and purchasers of 
independent operators’ services, 
may request questionnaires ap- 
propriate to their business, by 
calling within the Toronto region, 
(416) 926-8333, or 1-800- 
265-2418, toll free, from outside 
the region. The questionnaires are 
self-explanatory and self-scoring. 

If the results of the completed 
questionnaires show that the 
individuals are workers, the em- 
ployers are liable to pay assess- 
ments to the Board, and will be 
notified. If the results of 
completing the questionnaires show 
that the individuals are indepen- 
dent operators, they must sign their 
questionnaires and submit them to 
the Board. The Revenue Branch 
will review the information and 
notify the individuals of their 
Status. 


Because independent operators 
are not automatically covered, 
they must apply for their own 
account number and personal 
coverage, if they want it. (The 
option of applying and paying for 
personal coverage through the 
purchaser’s/principal’s account will 
not be available once the status of 
independent operator is made.) 
There is a section on the 
questionnaires where those who 
score as independent operators can 
indicate their wish to apply for 
personal coverage or a WCB 
number.(_} 
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GUIDELINES FOR DETERMINING INDEPENDENT OPERATOR (IO) STATUS 


Independent Operator — Purchaser/Principal 
Relationship 


IO agrees to do the commissioned job and is responsible for 
its satisfactory completion; is legally obligated to pay for 
damages or loss of income sustained by the purchaser for 
failure to complete the work satisfactorily. 


IO negotiates with purchaser when the work/service is to be 
provided and works to own schedule to deliver. 


IO controls own hours and days of work. 


IO may provide work/service to more than one purchaser; is 
free to schedule work. 


IO may choose to work away from purchaser’s premises; may 
use Own premises to do work for purchaser. 


IO is not required to follow purchaser’s instructions as to how 
the work is done or the sequence or order in which it is done - 
may use own methods. 


IO is not obliged to provide personal service - may 
arrange/contract others (independent operators) to do the 
work without the purchaser’s consent. (Note: If an IO hires 
workers, the IO immediately becomes an employer and must 
register with the WCB as such.) 


IO invoices purchasers on own behalf; collects and pays GST 
and other applicable taxes on own behalf. 


Purchaser does not have a continuing need for the IO’s 
services. 


IO negotiates amount and manner of payment with purchaser 
on a contract by contract (or commission) basis. 


Purchaser does not deduct UIC, CPP, insurance, income tax, 
etc., from payments made to IO. 


IO has the opportunity of making a profit or suffering a 
business loss through provision of work/service to purchasers. 


IO bears the costs of doing business: purchases/leases/rents 
materials, tools, equipment; maintains and repairs equipment; 
operates equipment; financing; licenses; insurance. 


IO makes, and has the legal right to make, own business 
decisions and such decisions have a significant influence on 
the IO’s profits or losses; decisions made by purchaser have 
little or no impact on the IO’s profits or losses. 


IO holds licences required to do the work. — 


IO undertakes advertisment and marketing of own services to 
potential purchasers. 


The IO’s relationship with a purchaser is not governed by a 
collective agreement. 


Revenue Canada has made an official ruling that the indivi- 
dual is not a worker under the Canada Pension Plan and the 
Unemployment Insurance Act. 


Worker — Employer Relationship 


¢ The worker or employer may terminate the relationship at any 


time without legal penalty for breach of contract. 


Worker complies with employer’s instruction as to when work 
is done. 


Employer sets hours and days of work and worker complies. 


Worker usually works for only one employer full time; must 
devote the time specified as work hours for the employer’s 
work only. : 


Employer owns/controls worksite where work is performed; 
worker complies with instruction as to where the work is 
performed. 


Worker complies with employer’s instruction as to how the 
work is done and the order or sequence in which it is done; is 
trained or supervised in the methods of the employer. 


Worker does the, work personally for the employer; may not 
hire others to do the work, without employer’s consent. 


Worker performs services on behalf, or as a representative, of 
the employer; invoices customers on employer’s behalf; 
collects GST and other applicable taxes for employer. 


Employer has a continuing need for the worker’s services. (A 
firm has a continuing need for a service if all personnel who 
perform such services, collectively, spend more than 40 hours 
per month, on average, doing the work, or if the work 
continues full-time for more than 4 months.) 


Worker is paid by the employer a sum decided on by the 
employer, in regular amounts, at specified intervals. 


Employer deducts UIC, CPP, insurance, income tax, etc., from 
worker’s pay. 
A worker does not, necessarily, share in the profits or losses of 
the employer. 


Employers, not workers, bear the costs of doing business. 


Workers make business decisions that have insignificant 
impact on their opportunity to make profits or losses. 


Employer, not the worker, holds licences to do the work. 


Employer is responsible for advertising and marketing goods 
and services in newspapers, telephone and business directories, 
etc. 


Worker’s relationship with employer is governed by a 
collective agreement. 


Revenue Canada has ruled the individual to be a worker under 
the Canada Pension Plan and the Unemployment Insurance Act 
or has made no ruling on worker’s status. 
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NEL Implementation Issues 


The implementation of new policies 
such as those concerning Non- 
Economic Loss (NEL) inevitably 
raises questions about the new 
policies and their effect on existing 
policies. In Policy Report Vol. 4 
No. 5, we provided a general out- 
line of NEL; below we answer 
some of the specific questions that 
have arisen on the subject. * 


Q: For a worker entitled to NEL 
benefits, when does entitlement to 
benefits begin? 


A: Entitlement to NEL benefits 
begins on the date the worker © 
reaches Maximum Medical Re- 
covery (MMR) (see Operational 
Policy (OP) manual 05-03-11). 


Q: Does the Board pay interest on 
NEL benefits that have been 
delayed? 


A: If a NEL lump sum has been 
delayed, the Board pays interest 
from the date of MMR. 


If monthly NEL benefits have been 
delayed the Board pays interest 
from the first standard due date in 
the month following MMR. 


Q: Is there a time limit by which 
a worker must decide whether to 
receive NEL benefits as a lump 
sum or on a monthly basis? 


_’ A: Ifa worker’s NEL benefit is 


greater than $10,000 the worker 
may at any time choose to receive 
it as a lump sum rather than in 
monthly payments. NEL benefits 
$10,000 or less are paid as a lump 
sum. 


Q: Can NEL benefits which have 
been commuted to a lump sum be 
converted back to monthly pay- 
ments? 


A: The Board does not revoke 
commuted payments in favour of 
monthly payments because doing 
so would require workers to pay 


back the commuted amount plus 
applicable interest in order to 
reconstitute NEL benefits. 


Q: If a worker is unable, because 
of the work related injury/disease, 
to decide on the method of NEL 
payment (monthly or lump sum), 
who makes that decision? 


A: Those parties falling within the 
scope of the Board’s policy on 
trustees decide the method of 
payment (see OP manual 
05-01-05). 


Q: How does the Board pay NEL 
benefits after a worker’s degree of 
permanent impairment has been 
re-determined? 


A: The Board recalculates and 
pays NEL compensation, less 
benefits already paid to the worker, 
according to the following rules 


e If the recalculated NEL com- 
pensation, plus that already paid 
is $10,000 or less, the balance is 
paid as a lump sum. 


If the initial NEL benefit was 
$10,000 or less, and the 
cumulative NEL amount is over 
$10,000, the worker has a choice 
of method of payment, lump sum 
or monthly payments. 


If the initial amount of NEL 
compensation was over $10,000 
the balance of the cumulative 
amount is paid according to the 
existing method of payment. 


Q: Are NEL benefits subject to 
annual indexing? 


A: The base dollar amounts 
[s.45(2)] used to calculate NEL 
benefits and monthly NEL benefits 
paid after January 2, 1990, are 
indexed annually. 


Q: What happens to the balance of 
NEL benefits when a worker who 
has been receiving NEL benefits 


in the form of monthly payments, 
dies? 


A: NEL benefits end when a 
worker who has been receiving 
monthly payments dies.) 

* For a detailed description of the NEL 


policies see documents 05-06-02 to 
05-06-10 in the OP manual. 


London Region 
Tests New 
Form 7 


From January 1, 1992 to March 
31, 1992 the Board’s London 
Regional Office will be testing a 
new Form 7. The new form, 
called the “Employers’ Report of 
Injury/Disease Form 7”, will be 
used by London area employers 
when reporting work-related 
injury/disease to the Board. In 
consultation with Board stake- 
holders, the form has been 
expanded to 2 pages and 
redesigned to accommodate more 
details of the injury or disease. 


After March 31, 1992 these 
employers will resume use of the 
old Form 7 while the results of the 
test are evaluated. 


Contact the Consultation Branch 
at 1-800-387-0750 ext. 8689 to 
obtain a sample of the Form 7.(.} 


Did you know 
Hiab o | 


employers may be found in 
breach of their re-employment 
obligation if alternative work 
offered to a worker is not 
covered under the same 
collective agreement as the 
worker’s pre-injury job? 


For other factors considered in 
determining whether the re- 
employment obligation is met 
see OP manual 07-05-09. 








Policy Publications - 1991 Review 


This issue of Policy Report marks 
our 4th year of publishing and 
distributing policy information to 
the Board’s internal and external 
stakeholders. 


Policy Report 


Service delivery improved signi- 
ficantly in 1991 with the pub- 
lication of 8 issues of Policy 
Report, aS opposed to 6 issues in 
each previous year. We hope to 
continue publishing Policy Report 
at this rate to our 7400 readers. 


The August issue which dealt with 
Vocational Rehabilitation (VR), 
and the September Future 
Economic Loss (FEL) and Non- 
Economic Loss (NEL) issue, 
received many favourable com- 
ments from our readers. The VR 
issue included a 3 page flow chart 
which described the VR process 
from the date of accident to the 
achievement of the VR goal. This 
issue was reprinted twice to meet 
the demand for extra copies. 


For our readers interested in the 
Board’s consultation process, 
Policy Report now contains infor- 
mation on scheduled public 
hearings conducted by the 
Consultation Branch. Stake- 
holders are invited to send in 
written submissions on policy 
proposals and to attend the 


hearings in which they have an 
interest. 


Finally, an updated index of 
articles published to date is en- 
closed with this issue. 


The Operational Policy Manual 


Seven transmittals of policy manual 
documents, consisting of 44 new, 
and 150 revised documents, were 
printed and distributed to our 2700 
internal and external subscribers in 
1991. Of particular interest were 
the 20 new documents dealing with 
NEL and FEL. 


For our internal manual subscribers 
Policy Publications has been 
working on a project to put the 
manual and the Act on-line using 
INQUIRE/Text software. When 
the project is complete, Board 
decision-makers will have instant 
access to the manual through their 
computer terminals. At the same 
time Policy Publications staff will 
be able to make revisions to 
existing documents, and add new 
documents to the manual shortly 
after the revisions and new 
documents are approved. The OP 
manual is currently available 
on-line to Operational Policy 
Branch staff and is expected to be 


available to decision-makers in the 


ISUs in the first quarter of 1992. 


Has your address changed? 


To ensure you receive each issue of Policy Report, and to keep 
our mailing costs down, we need to keep our distribution 
system up-to-date. Please submit any changes in your mailing 


address to: 


Manuals Distribution Specialist 
Policy Publications 
Workers’ Compensation Board 
2 Bloor Street East, 22nd Floor 
Toronto, Ontario, M4W 3C3 
Telephone: (416) 927-4941 


Subscriptions to Policy Report are free on request to this 


address. 





WCB Bilingual Lexicon 


1991 also saw the completion of 
the 2nd edition of the Board’s 
Bilingual Lexicon, a useful 
reference tool containing terms 
drawn from Board operations and 
some medical abbreviations not 
usually found in general bilingual 
dictionaries. Call 927-4941 for 
details. 


From the staff of Policy Pub- 
lications, Operational Policy 
Branch, we wish you a happy, 
healthy holiday season and a 
prosperous New Year.(_} 


Attention 
Schedule 2 
employers 


The WCB pays Future Economic 
Loss (FEL) benefits directly to 
workers on a monthly basis. As a 
Schedule 2 employer, please do 
not pay your workers this benefit 
directly. For more information, 
contact the Complex Case Unit - 
Injuries at (416) 927-8399 or 
1-800-465-5538.) 


POURY REPORT 


Policy Report is published under the 
authority and direction of the Opera- 
tional Policy Branch of the Workers’ 
Compensation Board. If there is any 
conflict between the statements con- 
tained in this publication and the 
Workers’ Compensation Act and/or 
Board approved policy documents, 
the Act or the approved document 
governs. 


Comments or inquiries should 
be addressed to: 
Editor 
Policy Report 
Operational Policy Branch 
Workers’ Compensation Board 
2 Bloor Street East, 22nd Floor 
Toronto, Ontario, M4W 3C3 


Graphic Production: 
Graphics Services 
Communications 
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Survivors’ Benefits Updated 


Under s.35 of the Act (R.S.O. 
1990), the dependants of a worker 
killed in a work-related accident are 
entitled to benefits. Those depen- 
dants may include a surviving 
spouse, a separated or divorced 
spouse, children, and others, all of 
whom were financially dependent 
on the deceased worker. 


Spouse only 


A surviving spouse is entitled to a 
once-only lump sum benefit!, and a 
monthly payment based on 40%? of 
the worker’s net average earnings? 
at the time of accident. Both of 
these benefits are adjusted based on 
the surviving spouse’s age at the 
time of the worker’s death. 


Spouse with children 


A surviving spouse with one or 
more childien receives a once-only 
spousal lump sum, and a monthly 
payment of 90% of the worker’s net 
average earnings at the time of 
accident, until the youngest child 
reaches the age of 19. At that 
time, benefits revert to those 
payable to a spouse with no 
children. 


However, in some cases, if a child 
stays in school past the age of 19, 
an extra 10% of the worker’s net 
average earnings is added to the 
spousal benefit for each child 
concerned, to a maximum of 90% 
of the worker’s net average 
earnings. 


What if the spouse no longer 
has custody of the children? 


Placing a child in the custody of a 
Children’s Aid Society and making 
that child a ward of the Society is 
not a permanent measure, as it is 
expected that the child will someday 
be returned to the parent. The 


ability of the parent to provide for 
the child is a key element in the 
Society’s decision to return the 
child. Therefore, it would be 
inappropriate to cancel benefits to 
the parent. 


On the other hand, making a child 
a Crown ward is a permanent 
measure, because the object is for 
the Crown to place the child for 
adoption. The law states that an 
adopted child becomes the child of 
the adopting parent, and ceases to 
be the child of the person who was 
the parent before the order was 
made. Because the child would 
therefore no longer be legally 
related to the deceased worker, no 
benefits are payable, in respect of 
the child, to the surviving spouse 
or the adopting parents. 


Children only 


If a worker is survived by one or 
more children, but no spouse, the 
children receive a once-only lump 
sum payment, the amount of which 
is the same no matter how many 
children there are. Also, if there 
is one child, a monthly benefit 
equal to 30% of the worker’s net 
average earnings at the time of the 
accident is paid. If more than one, 
an additional 10% is paid for each 
additional child. The total 
monthly benefit cannot exceed 
90% of the worker’s net average 
earnings. 


Separated or divorced spouse 


A separated spouse may also be 
entitled to benefits, if 


e there is a court order or a 
separation agreement requiring 
the worker to make support 
payments to a separated spouse, 
or 
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e it can be shown that the worker 
would have been required in the 
future to make payments. 


The amount of benefits depends 
on whether the worker had other 
dependent spouses at the time of 
death. If so, the Board examines 
such issues as their relative 
emotional and financial 
dependence on the worker, and 
uses this information to divide the 
benefits between the spouses. The 
separated spouses may also receive 
benefits for children who were 
dependent on the worker. 


If, however, there is no other 
spouse entitled to benefits, the 
separated spouse receives the full 
benefits. 


Remarriage 


Remarriage of the surviving spouse 
has no effect on dependant’s 
benefits. 


Invalid child 


An invalid child is one who is 
physically or mentally incapable of 
earning. Benefits are paid for an 
invalid child, regardless of age, 
until the child ceases to be an 
invalid or dies. The child does not 
have to be in the care of a spouse 
to be entitled to benefits. 


continued on page 2 
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Survivors’ Benefits Updated 


continued from page 1 


Person acting “in loco 
parentis” 


The Board may pay benefits in 
respect of a child to a person who 
is acting “in loco parentis”, which 
means “in the place of a parent”. 
A person may be considered “in 
loco parentis” when providing the 
child with maintenance and 
education as a parent would. 


A person who is the legal guardian 
of a child may qualify, while a 
trustee does not. A person is 
entitled to benefits only while 
acting “in loco parentis”, and it is 
possible that several people may be 
entitled. 


If there is more than one child, 
there may be a different person 
acting “in loco parentis” for each 
child, and the Board divides the 
benefits among them. The specific 
circumstances of each situation are 
examined before making a 
decision. 


Dependant 


A person does not have to be a 
member of the deceased worker’s 
immediate family to qualify for 
survivor’s benefits. If a worker is 
not survived by a spouse or depen- 
dent children, another member of 
the family who is partly or wholly 
dependent on the deceased 
worker’s earnings may qualify to 
receive monthly benefits. 


The dependency may include 
services provided by the deceased 
worker or payments made by the 
deceased worker on behalf of the 
dependent. The services or 
payments must have provided the 
dependant with necessities and 
basic support. 


Vocational rehabilitation for 
Surviving spouse 


A surviving spouse is entitled to 
any necessary social and vocational 
rehabilitation services, as deter- 
mined by the Board. 


Funeral expenses 


The Board pays up to $6,000.00 
for necessary burial or cremation 
expenses for workers who are 
killed as a result of a work-related 
accident. 


For more information about 
survivors’ benefits see Policy 
Report Vol. 2 No. 1, and 
documents 01-02-04 and 05-03-10 
in the Operational Policy manual. 


NOTES: 


1 The once-only lump sum 
benefit is $53,075.99 for a 40 
year old spouse. 


Add $1,326.90 for each year 
the spouse is under the age 
of 40. 


Subtract $1,326.90 for each 
year the spouse is over the 
age of 40. 


N 


Add 1% of the worker’s net 
average earnings for each year 
the spouse is over the age of 
40. 


Subtract 1% of the worker’s 
net average earnings for each 
year the spouse is under the 
age of 40. 


WwW 


Net average earnings are 
calculated by taking the 
worker’s average earnings 
and deducting the probable 


* income tax payable by the 
worker 


e Canada Pension Plan 
premiums payable by the 
worker, and 


¢ unemployment insurance 
premiums payable by the 
worker. 


Also, any survivor’s benefits 
received under the Canada 
Pension Plan will be deducted 
from the average earnings.(_} 


Attention 
Subscribers: 
Workers’ 
Compensation 
Act Revised 


Every 10 years the Legislative 
Council of Ontario revises the 
statutes of Ontario to account 
for new bills introduced and 
sections repealed. As a result, 
the Revised Statutes of Ontario 
(R.S.O.), 1990, (including all 
changes up to the fall of 1991) 
have just been published by the 
Queen’s Printer. This has 
resulted in approximately 90% 
of the sections of the Workers’ 
Compensation Act being 
renumbered, and some small 
changes made to the text to, for 
example, eliminate gender 
biased pronouns. 


As of January 1, 1992, all 
policy papers, articles in 
Policy Report, and new or 
revised documents in the 
Operational Policy (OP) 
manual, use the new section 
numbers. 


For your convenience, a table 
of concordance is published in 
this issue of Policy Report. 
Because of the cost to reprint 
and mail the entire OP manual, 
the changes will be made 
through attrition as policies are 
revised. 


Note: No date of availability 
has been announced for copies 
of the revised Worker’s 
Compensation Act. 
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Proposal to Amend Regulation 951 


On November 8, 1991, the Board 
of Directors approved a proposal to 
amend Regulation 951! which, 
when approved by the Cabinet 
Committee on Regulations, will 
make asbestosis and mesothelioma 
among asbestos workers the first 
industrial diseases to be auto- 
matically accepted by the Board as 
work-related. 


The Board has long recognized the 
hazards of asbestos and already 
allows claims for asbestosis and 
mesothelioma from workers in 
processes where airborne asbestos 
fibres are generated. 


The history of asbestos associated 
diseases and their work-relatedness 
goes back to the early 1900s. In 
1984, a strong causal association 
was found between asbestos 
exposure and asbestgsis and 
mesothelioma in the’ Report of the 
Royal Commission on Matters of 
Health and Safety Arising from the 
Use of Asbestos in Ontario.” 


The Royal Commission recom- 
mended putting asbestosis and 
mesothelioma in Schedule 3 and 
amending s.134(9) of the Act so 
that certain diseases would benefit 
from an irrebuttable presumption 
of work-relatedness. [Section 
134(9) states that if the worker at 
or before the date of the 
disablement was employed in any 
process mentioned in the second 
column of Schedule 3...the disease 
shall be deemed to have been due 
to the nature of that employment 
unless the contrary is proved. | 


The Legislature responded by 
introducing a new schedule - 
Schedule 4 - and adding s.134(10) 
to the Act to provide for an irre- 
buttable presumption of work- 
relatedness. . 


Section 134(10) 


If the worker at or before the 
date of the disablement was 
employed in any process 
mentioned in the second column 
of Schedule 4 and the disease 
contracted is the disease in the 
first column of the schedule 


set out opposite to the 
description of the process, the 
disease shall be conclusively 
deemed to have been due to 
the nature of the employment 
(emphasis added). 


In March 1987, the Board 
requested the advice of the 
Industrial Disease Standards Panel 
(IDSP) on several of the Royal 
Commission’s recommendations 
and, on September 21, 1988, the 
IDSP submitted its first report on 
asbestos (IDSP Report No.4).3 
The IDSP agreed with the Royal 
Commission that asbestosis and 
mesothelioma should be entered 
into Schedule 4, along with the 
specific processes that generate 
airborne asbestos fibres. 


The proposed amendment to Regu- 
lation 951 will become law on the 

date it receives the approval of the 
Cabinet Committee on Regulations. 


The amending process 


To amend the regulations, the 
Board of Directors must forward a 


minuted Board Order to the 
Minister of Labour proposing the 
changes that are required. The 
proposal is examined by the legal 
and policy branches of the Ministry 
of Labour and, finally, the 
regulatory language is drafted by the 
Legislative Counsel, a branch of the 
Attorney General’s Ministry. 


The Minister then takes the 
documents forward to the Cabinet 
Committee on Regulations and, 
upon approval by the Lieutentant 
Governor in Council, the regulation 
is published in The Ontario Gazette. 


NOTES: 


1 Minute #5, November 8, 1991, 
Page 5484 


2 Report of the Royal Commission 
on Matters of Health and Safety 
Arising from the Use of Asbestos 
in Ontario, 1984. 


3 First Report to the Workers’ 
Compensation Board on Certain 
Issues Arising from the Report 
of the Royal Commission on 
Asbestos, September, 1988. 


This is how the new entries to 
Schedule 4 will appear. 


Column 1 


Asbestosis 


Column 2 


Any mining, milling, manufacturing, 


assembling, construction, repair, 
alteration, maintenance or demolition 
process involving the generation of 
airborne asbestos fibres. 


Primary malignant 
neoplasm of the 
mesothelium of 
the pleura or 
peritoneum 





Any mining, milling, manufacturing, 
assembling, construction, repair, 
alteration, maintenance, or demolition 
process involving the generation of 
airborne asbestos fibres. 





Has your address changed? 


To ensure you receive each issue of Policy Report, and 
to keep our mailing costs down, we need to keep our 
distribution system up-to-date. Please submit any 
changes in your mailing address to: 


Manuals Distribution Specialist 
Policy Publications 
Workers’ Compensation Board 
2 Bloor Street East, 22nd Floor 
Toronto, Ontario, M4W 3C3 
Telephone: (416) 927-4941 


Subscriptions to Policy Report are free on request to this 


address. 





Did YOU KNOW .....+++ 


that the Board cannot 
commute injured workers’ 
pensions to recover 
overpayments? 


The Board may only commute 
pensions 


eto reduce the effects of a 
workers’ physical or 
psychological disability so 
that the worker can obtain 
or maintain suitable 
employment 


e when medical evidence 
indicates that the workers’ 
financial situation is 
producing a disability which 
prevents the worker from 
obtaining or maintaining 
employment.Q 


that the maximum amount of 
average earnings upon which 
loss of earnings is calculated, 
is now determined by taking 
the average industrial wage in 
Ontario as published by 
Statistics Canada, and 
multiplying it by 175%. 

This year the maximum is 
$50,800.00. 
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Benefit 
Indexing for 
1992 


Section 148(1) of the Act states: 


“On the ist day of January in 
each year, an indexing factor shall 
be determined, based on the 
percentage change in the 
Consumer Price Index for Canada 
for all items, for the twelve month 
period ending the 31st day of 
October of the previous year, as 
published by Statistics Canada.” 


The 1992 indexing factor has been 
set at 4.4%. 


A chart outlining the 1992 indexed 
benefits and ceilings is available at 
all Board offices, or you can 
contact the Communications 
Branch at 927-3500.L) 
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More Flexibility For Employer Payments 


Today’s economic climate has made debt collection increa- 
singly difficult and, at the same time, more important than 
ever to the WCB. As it becomes more difficult to collect 
overdue assessments, interest charges, and penalties, it also 
becomes more expensive. In some cases, the amount of 
money spent on collection activities could exceed the 
amount collected. The Board must strike a balance be- 
tween its legislated respon- 
sibility to properly maintain 
the accident fund, and sound 
accounting practices. Recog- 
nising this, the Board has 


The WCB’s collection goal is to 
achieve the maximum recovery of 


Long-term financial hardship 


This category covers employers whose businesses would be 
put in jeopardy if they had to pay their debt to the Board 
within 12 months, but who can make the payments through 
a phased payment plan over 36 months, particularly if the 
WCB stops the accumulation of future late payment 
charges. 


Factors that indicate long-term 
financial hardship include 


¢ limited or reduced cash flow 
leaving the employer unable to 


developed a new policy to 
maximize the return on debt 
collection. 


Board collectors now have 
more flexibility in arranging 
payment plans for employers 
based on the employers’ level 
of financial hardship: tem- 


debts, based upon the employer’s 
ability to pay, over the shortest period 
of time in a cost-effective manner. 


The WCB recognizes that debt relief or 
forgiveness of a portion of a debt may 
be necessary to realize its collection 
goals, particularly where employers 
are experiencing financial hardship 


pay each month’s interest on 
the existing debt, and there- 
fore unable to pay off the debt 
within a period of 13 to 36 
months 


¢ other creditors pursuing the 


employer for overdue pay- 
ments 

















porary, long-term, or perma- 


mee full debt. 
To determine an employer’s 


level of financial hardship, 
the WCB collector conducts 
a financial risk analysis. 


e Is a phased payment plan feasible? 


e What income and assets are available if enfor g . 
collection (execution of a writ) is applied? Petry oe 


¢ What cost and effort is needed to recover the debt? 
The analysis includes a review of 
¢ the employer’s audited financial statements 


* the size of the debt to the Board, including future 
expected late payment charges 


¢ the employer’s cash flow 
¢ reports from credit reporting agencies 


e a list of other creditors and amounts owed by the 
employer. 


In cases of long-term or permanent hardship, the collector 
then provides WCB management with a complete analysis 
of the situation, a payment proposal, and reasons why the 
particular payment proposal is recommended. 


Temporary financial hardship 


Employers who can’t afford to pay their entire debt 
immediately, but who can afford to pay it over a period of 
12 months or less, fall into this category. 


If the employer does not make the arranged payments 
under this plan, the entire debt becomes due immediately. 


and may not have the ability to pay the 








e laying-off workers or selling 
assets, property, or equipment, 
to down-size operations or 
reduce debt load. 


However, none of these indi- 
vidual factors necessarily means 
that the employer is suffering long-term financial hardship. 
combination of circumstances must exist to justify a 
\‘collector’s judgment that this is the case. 


As long as both the current assessment and the phased 
payments are being made on time, in severe cases the 
WCB can suspend some or all service charge accumu- 
lations. Failure to meet either payment requirements 
results in collapsing the phased payment plan, in which 
case the employer becomes liable for any service charges 
that were suspended — no part of the debt is automatically 
forgiven. The WCB collector may then either 


e establish a new phased payment plan of up to 36 months 
or beyond at a higher debt level (including the service 
charges that were suspended), or 


¢ consign the debt to the “permanent financial hardship” 
category, provided the employer meets the criteria for 
businesses in that category. 


Permanent financial hardship 


This category is for employers who are not able to pay the 
full debt even if the phased payment plan is extended over 
60 months. 


Permanent financial hardship is determined if 


¢ there is clear and sufficient evidence documented by the 
employer that insolvency or bankruptcy is imminent 
(continued on page 2) 








Incarceration — Effect on Benefits 


What effect, if any, does a prison sentence have on an in- 
jured worker’s right to compensation benefits in 


Ontario? 


Some Canadian jurisdictions have the statutory authority 
to cancel, withhold, or suspend an injured worker’s com- 
pensation benefits during a period of incarceration. In 
Ontario, the Workers’ Compensation Act makes no dis- 
tinction between benefits for workers who are incarce- 


rated and for those who 
are not. 


A recently revised Board 
policy, applicable from 
January 1, 1992, reflects 
the rights of incarce- 
rated workers to benefits 
under the Act, while ad- 
dressing the practical ef- 
fects confinement im- 
poses. 


“Injured workers who 
are incarcerated or 
otherwise sentenced for 
offences retain their 
rights to benefits... . 
The terms of their sen- 
tences, however, may 
affect the amount of 
some compensation 
benefits to the extent 


who are partially disabled because of work-related 
accidents, may not be eligible for these benefits if their 
wage loss is due to their incarceration. Additionally, the 
terms of a sentence may affect a worker’s ability to 
participate in a vocational rehabilitation (VR) program. 
Non-participation does affect the worker’s eligibility for 
temporary partial disability benefits under s.37(2)(b). 


As the terms of sentences vary widely, decision-makers 


Benefits that may be affected by 


Benefits dependent 
on the worker's ability 


to earn 


Temporary partial 


disability 
Future loss of 
earnings 


Retirement 
pension 


37(2)(a) 
s.43 


s.44 


that the terms of sentences affect [their] earning abilities. 
Sentences for an offence may also affect entitlement to 
those benefits that hinge upon workers’ participation in 
vocational rehabilitation programs.” 


So, while workers who are sentenced to prison retain 
their rights to benefits under the Act, their confinement 


may affect some benefits. For example, temporary 


partial disability benefits (s.37(2)(a)) may be paid to 
workers who, because of their injuries, experience a wage 
loss when they return to work. Incarcerated workers, 





Employer Payments (cont’d) 


¢ the employer is in receivership 


¢ the employer has declared bankruptcy and assets are 


with a trustee 


¢ the employer is undergoing an arrangement of 
financial affairs under the Companies Creditors 


Arrangement Act (CCAA). 


Collectors can negotiate the terms of recovery to obtain 
the maximum return for the WCB. If the cost of re- 
covering the debt exceeds the amount to be recovered, 
some or all of the debt may be written off. 


This new policy applies to all outstanding debts on or 


after February 7, 1992.) 


Benefits dependent on 
the worker’s participation 
in VR programs 
Temporary partial 
s.37(2)(b) 


disability 
Vocational 
rehabilitation s.53 


Supplement s.43(9) 


Older workers’ 


supplement s.43(8) 


Transitional 


supplement s.147 





must examine each case to 
determine the effect the 
sentence has upon the 
worker’s entitlement to 
benefits. 


Benefits not affected 
by incarceration 


Temporary total 

disability s.37(1) 
Non-economic loss _ s.42 
Health care s.50 
Obligation to 

re-employ s.54* 


* While the terms of a 
sentence may prevent a 
worker from accepting an 
employer’s offer of re- 
employment, the employer 
remains obliged to make the 


offer to re-employ the worker. 


Payment methods 


Depending on the terms of the sentence, benefits may be 


paid 


* directly to the worker at the penal institution, or 


° directly to the worker at the worker’s mailing address, 


Or 


* to a person of the worker’s choice, by written 


authorization.[_} 
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Overpayment recoveries 


Overpayments to workers can occur for any number of 
reasons. But whatever the reason, because the Board has a 
legislated responsibility to maintain the accident fund, it is 
obliged to recover overpayments. 


However, the Board has always maintained that the 
recovery of an overpayment should not cause the worker 
financial hardship, and its recent revision of the 
overpayment policy affirms this principle and sets time 
limits for overpayment recovery. 


This policy applies to all 
individuals who have personal 
coverage (employers, sole 
proprietors or partners, 
independent operators, executive 
officers of corporations, etc.) and 
who, as workers, have been paid 
compensation in excess of their 
coverage. It also applies to 
employers who are overpaid by 
the Board for compensation 
advances paid by the employer to 
the worker. Fraud-related 
overpayments are exempt from this policy. 


Three-year time limit 


While each case must be judged on its own merits, a 3-year 
time limit is used as a guide to recovery. This means that if 
an error is discovered 3 years or more after it occurred, any 
part of the overpayment that is 3 years old or more may be 
cancelled. The reason for this is: The longer an over- 
payment exists before the worker is notified, the more 
likely recovery could cause financial hardship. 


The 3-year time limit does not apply to fraud-related 
overpayments. 


If a worker receives benefits exceeding the 
worker’s entitlement under the Act, the 
Board recovers the overpayment if: 


e the worker is notified within a 
reasonable time of its occurrence 
(a 3-year time limit is used as a guide by 
Board decision-makers) 


e recovery of the overpayment does not 
cause the worker financial hardship. 
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Financial hardship ~~, g/ 

: Peps eet) ” : 
The Board forgives overpayments ia full or in part, if 
recovery could cause the worker severe long-term financial 
hardship, and if the prospect for repayment is poor. 


P 
o>, 


A worker’s temporary inability to repay an overpayment 
does not constitute financial hardship. But, a worker can 
show financial hardship with 


e statements from financial or 
credit counselling agencies 


e information about current 
income and expenses 


e a discharge of personal 
bankruptcy. 


When a decision-maker 
determines that severe long-term 
financial hardship could result, 
recovery attempts stop, and the 
overpayment is not recovered 
from future benefits. 


Negotiating repayment method 


With every consideration given to the worker’s circum- 
stances, a Board decision-maker and the worker negotiate 
a repayment plan that is best for the worker. The 
negotiated plan may call for full repayment or phased 
payments. Deductions could be made from 


e future benefit payments in the same claim 
e benefits in subsequent claims, or 


e re-opened claims. 


(continued on page 2) 


Overpayment amounts and the recovery process 


$50 or less 


greater than $50 but less 
than 1 day’s compensation 
at the statutory maximum 


greater than 1 day’s 
compensation at the 


Recovery is not cost effective so these amounts are automatically forgiven. 


The Board sends one request for repayment by registered mail. The worker is 
advised that if repayment is not received, the overpayment will be recovered 
automatically from future benefits. 


If initial recovery attempts by phone fail, the Board sends a registered letter. 

It encourages the worker to consider a phased payment plan. It states that 

statutory maximum — recovery attempts will continue 

— if there is no repayment, court action may be considered or the 
overpayment will be deducted automatically from future benefits. 











Family Support Plan Amendment Act 


The Family Support Plan Amendment Act (Bill 17) came 
into force on March Ist, 1992. Bill 17, which creates a 
new method of enforcing support orders in Ontario, 
provides for the direct deduction of family support 
payments from an individual’s income, at the source. 


Under the terms of Bill 17, most workers’ compensation 
benefits are considered income and are, therefore, 
subject to deduction if the Board receives a Support 
Deduction Order (SDO). Exempt are medical and 
vocational rehabilitation expense benefits, lump sum 
payments, and funds set aside under s.44(1)1 of the 
Workers’ Compensation Act. 


In most cases, up to 50% of a worker’s compensation 
benefits may be diverted to the Family Support Plan in 
compliance with an SDO. Although the Wages Act of 
Ontario limits such deductions to 50% of the amount 
owed the worker, the Family Support Plan Amendment 
Act provides for the deduction of more than 50% of a 
worker’s income from any single source, if the worker is 
shown to have other sources of income. It is possible, 
therefore, that the Board may, in some circumstances, be 
required to divert all of a worker’s benefits to the Family 
Support Plan. 


Before the Family Support Plan Amendment Act came 
into force, the Board was empowered, under s.48 of the 


Workers’ Compensation Act, to divert a portion of a 
worker’s benefits to the Sheriff of Ontario in compliance 
with a court order for support. Although s.48 has not 
been repealed, the Family Support Plan Amendment Act 
provides that an SDO must be satisfied before any other 
garnishment order can be enforced. Therefore, if the 
Board receives both an SDO and a s.48 garnishment 
notice for the same support obligation, the Board makes 
full payment under the SDO, but makes no payments 
under the garnishment notice until the Board is notified 
that the SDO is suspended or terminated. 


If two or more SDOs are filed against the same worker, 
the Board must rank them equally. 


If the Board is not paying periodic benefits at regular 
intervals to an individual, but is served with an SDO, the 
Family Support Plan must be notified immediately of this 
by the Board. Under the terms of the Family Support 
Plan Amendment Act, the Board will be held liable for 
any amount that it fails to deduct without proper reason. 


1 For the purpose of providing a worker who is receiving compensa- 
tion under s.43 (FEL) with a retirement pension, the Board sets aside 
additional funds equal to 10% of every FEL payment made to the 
worker. 





Overpayment recoveries (cont’d) 


Non-negotiated recoveries 
If a worker does not negotiate a plan, the overpayment is 
automatically deducted from future benefit payments. 
Overpayments can be deducted 
e in full from any lump sum payment 
Lump sum payments include 


— temporary disability benefits representing a benefit 
period greater than 2 weeks 


— permanent impairment benefits payable as a lump 
sum 


— any pension arrears. 


in 20% increments for any ongoing temporary total, 
non-economic loss, future economic loss, or loss of 
retirement income benefits. 

Court action 


The Board’s Collections and Audit Branch considers 
court action only when all recovery steps fail. Court 
action stops if the worker negotiates a repayment plan. 


Objections 
If the worker objects to either the Board’s 


e determination of an overpayment 


e determination of financial hardship, or 


e method of recovery 


the Board’s recovery attempts are suspended until the 
issue is resolved. 


Overpayment Costs 


With the introduction of the Worker Benefit System 
(WBS), unrecovered overpayments are charged to a 
Board account and not to employers. 

\ 


POLICY REPORT | 


Policy Report is published by the Policy Department of the __ 
Workers’ Compensation Board. If there is any conflict between 
the statements contained in this publication and the Workers’ 
Compensation Act and/or Board approved policy documents, the 
Act or the approved document governs. 
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Reinstatement Regulation Approved for |: 


Construction Workers 


On May 12, 1992, the government of Ontario approved the 
regulation Reinstatement in the Construction Industry, and 
made it law. The regulation applies to employers who 
primarily do construction work and who employ 20 or more 
workers. These employers, under the Workers’ 
Compensation Act, must re-employ workers who are 
injured in work-related accidents 
if the workers were employed for 
one continuous year or more 
before the injury. (Work inter- 
ruptions during a year do not 
affect continuity of employment 
unless: the employer and the 
worker meant to cut the 
employment relationship or, the 
worker comes back to the same 
employer through the hiring hall 
process.) 








The June 1991 issue of Policy Report outlined the proposed 
regulations for the reinstatement of injured construction 
workers, but some changes — to improve clarity and the 
organization of the text — were made before the regulation 
was approved. The following is a total overview of the 
approved regulation. 


Part 1: General 


Sections 1 through 4 describe the obligations that apply to 
both the unionized and non-unionized sectors of the 
construction industry. 


Accident employers whose primary work is construction 
(s.1) must re-employ their injured workers in “suitable 
employment.” This means employment 


e in the worker’s trade, and 
¢ that the worker has the skills to do, and 


¢ that does not pose a health or safety hazard to the 
worker (s.2). 

When workers are able to return to work, their employers 
must re-employ them by the earliest of these dates: 
within 2 years of the injury, or within 1 year after the 
Board advises the employer that the worker is medically 
able to do the pre-injury job, or the date the worker 
reaches age 65 (s.3). 
Accident employers must accommodate the work or the 


workplace to the needs of workers who are left impaired, 
and they must give the Board details of how it will be done. 


| A joint employer-labour working committee 

_of 6 representatives--3 nominated by the © 
- Building Trades Council and 3 nominated 

__ by the Council of Ontario Construction 

~ Association (COCA)--and one non-voting 
WCB co-ordinator drew up the 

~ recommendations for this regulation. 
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Changes to the work or the workplace, however, should not 
cause the employer undue hardship (s.4). 


Part 2: Union workers 


Sections 5 through 9 apply to employers bound by 
collective agreements with unions representing workers at. 
the time of the injury. 


These accident employers are 
required to employ their injured 
workers 


e ona collective agreement 
construction project that is 
within the (physical) jurisdiction 
of the collective agreement 
(unless the agreement restricts 
mobility) 
or 


¢ ina collective agreement shop 
(s.6). 
When the Board advises these employers that a worker is 
medically able to do the pre-injury job, the employer must 
offer a job that is in the workers’ trade, 


at the accident workplace 


if there are the same number of workers or more (not 
counting the injured worker) in the trade as there were 
at the time of the accident, or 


at any collective agreement workplace of the employer 


if work in the trade is being done by a worker hired, 
assigned, or transferred on or after the date of injury, or 


at any collective agreement workplace of the employer 


if there is an available position. (s.7) 


(continued on page 6) 


| What’s inside... 


Reinstatement Regulation Approved for Construction 
Workers 


| Escalating and Indexing Earnings Ceilings 


Did you know 


Amended Regulation 951 Becomes Law 
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Escalating and Indexing Earnings Ceilings 


When workers are injured and the Board calculates their 
loss-of-earnings benefits,* it does so using the average 
annual earnings of the worker. However, for the 
purposes of the Act, the Board sets a ceiling — the 
maximum amount of average earnings upon which the 
loss of earnings is calculated — each year. Then, to 
ensure that benefits equate to the cost of living, the 
ceiling and any dollar amounts set out in the Act are 
indexed in subsequent years. 


Back in 1914, when the WCB began helping Ontario’s 
injured workers, the maximum annual earnings covered 
was the princely sum of $2,000. Now, according to the 
most recent figures available from Statistics Canada, the 
average Ontario worker makes almost that much in one 
month, and the average monthly family income in the 
province is more than twice that amount.** 


The maximum annual earnings covered by the WCB has 
increased along with increases in the cost of living, as 
evidenced by the 1992 maximum of $50,800. So how did 
we get from $2,000 to over $50,000? By revisions to the 
Act! In fact, legislated changes have resulted in 3 distinct 
time periods, causing more than some confusion for even 


the most intrepid workers’ compensation specialists. 
These 3 time-periods are referred to as 
° the “pre-1985 Act”: for injuries or industrial diseases 
that occurred before the 1st day of April, 1985 
° the “pre-1989 Aci”: for injuries or industrial diseases 
that occurred April 1, 1985 to January 1, 1990 
(inclusive) 
* the “1990 Act”: for injuries or industrial diseases that 
occurred on or after January 2, 1990. 
As explained in the text and charts that follow, the 
ceilings for accidents during the first 2 time-periods are 
still effective today for workers who were injured during 
those times, and those ceilings continue to increase 
through indexing. The current regime (1990 Act) is 
different from the preceding periods in that each year 
stands alone as a distinct time-period to be indexed each 
and every year thereafter. 


* Pre-1985: Loss of earnings benefit = gross income (up to the ceil- 
ing) X 75% 
Post-1985: Loss of earnings benefit = gross income (up to the ceil- 
ing) minus probable CPP, UIC, and income tax payable X 90% 

** Statistics Canada estimated figures for 1990: 
Average individual income in Ontario = $1,828.00/month. 
Average family income in Ontario = $4,752.25/month. 


Chart 1: Pre-1985 Act for injuries or diseases occurring before April 1, 1985 









Effective 


“Indexing Earnings _ Reference 




















Date —S Factor~=s«Ceelling: 
July1,1975 nla $15,000 ss AdCL: 
Juy1,1978 nla = $16200..—s Ady 
July1,1979, na $18,500. 5. dat): 
July 1 1981 n/a | _ $22,200 — Be J 2 
July1,1982 nfo =$24200 = s.45(1) 
July 1,1984 n/a $26,800 © s.45(1)2 
July 1,1985 n/a $28,200 5.133(4)s_ © 
Jan1,1986 17% = $28,700 1381s, 
Jan1,1987 44% = $30.000 5 1483 
Jan1,1988 43% $31,300. 5.1484 
Jan 1,1989 4.2% $32,700. 3148). 
Jan1,1990 51% $34,400. 3.1484 






Jan 1, 1991 4.8% 
Jani,1992 44% 


$36,100 ss, 1484 
$37,700 8.1484 







NOTES: 
1 = RSO 1970, amended 


3 = SO 1984, c. 58 






2 = RSO 1980, amended 
4=RSO1990 n/a = not applicable 







Before 1985, the ceilings were escalated by legislative 
amendments on an ad hoc basis. To end this era, a ceiling 
of $28,200 was legislated by Bill 101, effective July 1, 1985. 


The Bill further stipulated that the ceiling which was in 
effect on July 1, 1985 was to be escalated by 1.7% on 
January 1, 1986. 


This earnings ceiling continues to be indexed according to 
the Consumer Price Index (CPI) on the first day of January 
each year. So, if workers (injured prior to April 1, 1985) 
have a recurrence of their injuries, entitling them to 
benefits, the decision-makers compare 


* the workers’ most recent earnings at the time of the 
recurrence, with 


° their escalated or indexed pre-accident earnings. 


To calculate the compensation rate, the decision-maker 
uses the higher amount, up to the limit set by the 
pre-accident escalated earnings ceiling. 








Chart 2: Pre-1989 Act for injuries or diseases occurring April 1, 1985 to 
January 1, 1990 (inclusive) 


April 1, 1985 marked the introduction of Bill 101 and 
indexation. On that date, a transition ceiling was initially 
set at $31,500. Then, to start indexing off, s.138 of the 
Bill specified an indexing factor of 1.7% applicable on 
January 1, 1986. Thereafter, in accordance with s.139 of 
the Bill, on the first day of January of each year the Board 
was required to set its indexing factor based on the CPI, 
and adjust 


e the dollar amounts set out in the Act (survivors’ 
benefits) and 


e the average earnings 


by applying the indexing factor to the previous year’s 
amounts. 


As shown in chart 2, the earnings ceiling for workers who 
were injured in 1986 was $32,100. (Today, that ceiling is 
$42,200.) If a worker has a recurrence, the adjudicator 
applies the indexing factors for the intervening years to 
the worker’s pre-accident earnings, compares the result 
with the worker’s most recent earnings, and uses the 
higher earnings (up to the limit set by the pre-accident 
escalated earnings ceiling). 





Charts 3A — 3C: 1990 Act for injuries or diseases occurring on or after January 2, 1990 


The Bill 162 transition from the pre-1989 Act to the 
current Act, stipulated that benefits would be indexed on 
January 1, 1990 as usual and that on January 2, 1990 (the 
day the bulk of Bill 162 took effect) the ceiling would be 
the same as it had been the day before (as noted in 
charts 2 and 3A). 


The ceiling of $38,500 for the year 1990 continues to be 
indexed with the CPI on January 1, each year. 


Bill 162’s second phase for determining the earnings 
ceiling began on January 1, 1991 when the ceiling was set 
at $42,000. Again, the 1991 ceiling continues to be 
indexed each January. 





(continued on page 4) 








Escalating and Indexing Earnings Ceilings (cont’a) 


Charts 3A — 3C: 1990 Act for injuries or diseases occurring on or after January 2, 1990 


Chart 3C: for accidents January 1, ee to 
December 31, 1992 (inclusive) 


Effective Average Earnings Reference 
Date Ind. Wage Ceiling 


Jan 1,1992 $29,000 x175% $50,800 _s.38(1)(c)« 


NOTES: : 
1 =RSO 1970, amended 2 = RSO 1980, amended 


3=$01984,c.58 4=RSO1990_ n/a=notapplicable 





Finally, on January 1, 1992, Bill 162 changed how the 
Board arrives at the earnings ceiling. On that date and 
for the foreseeable future, the ceiling is calculated as 
175% of the average industrial wage for Ontario for the 
year. The average industrial wage for 1991 was 
approximately $29,000, so on January 1, 1992, the ceiling 
was adjusted to $50,800 ($29,000 + $21,750, rounded up 
to the nearest hundred). 


In 1993, and each year thereafter, the 1992 ceiling will be 
indexed according to the CPI. This change will create a 
unique series of earnings ceilings. 


In summary, each year on January 1, the Board calculates 
the earnings ceiling for accidents or diseases occurring 
that year using the average industrial wage for Ontario. 
Once it is calculated, it is set and indexed each year 
thereafter according to the CPI. So, at the beginning of 
each year, the Board will start a new chart. 


Chart 4: Annually indexed dollar amounts, April 1, 1985 to date 


Since Bill 101 became effective on April 1, 1985, the 
dollar amounts set out in the Act (i.e., survivors’ benefits) 
have been indexed according to the CPI each January 1. 


Effective — Indexing Survivors’ | 
- Lump Sum! 


Date Factor 
$.35(1)(a) 


April 1, 1985 — $40,000.00 


In 1990, with the introduction of Bill 162, dollar amounts 
now include the base amount and adjustment factor for 
the calculation of Non-Economic Loss (NEL) benefits. 
The Board indexes these amounts on January 1 of each 
year when it sets the earnings ceiling. 


| Sune’ NEL Base NEL 


_ Adjustment = Amount? — Adjustment — 
Factor =—s—Cds« 9. #2(2)(b) ~=—Ss«séFaaccor: : 
i. Seti) 2 sae) 


“hon 9 


Jan 1, 1986 
Jan 1, 1987 
Jan 1, 1988 
Jan 1, 1989 
Jan 1, 1990 
Jan 1, 1991 
Jan 1, 1992 


$40,680.00 
$42,469.13 
$44,296.13 
$46,156.57 
$48,510.56 
$50,839.07 
$53,075.99 


$1,017.00 
$1,061.75 


$i10741 


$1,153.92 
$1,212.77 
$1,270.98 


$1,326.90 


~ $45,000.00 
$47,160.00 
— $49,235.00 





(See Notes on page 5) 
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Chart 4: 
Annually indexed dollar amounts 
(cont'd) 


NOTES: 


1 : 1985, ‘the Board ied paying ; a survivors’ weare 
_ sum benefit. The benefit was calculated by 


is taking the base amount ‘of $40,000, and 


° adding an adjustment factor of $1, 000 for each 
year of aa oe ea spore was odes the cage 
— of 40, or 


° subtracting $1, 000 io on yea of oe the surviving 
Spouse was over the age of 40. 


_ The maximum payable was $60, 000 and the minimum 
payable was $20, 000. 


Example: — _ / 
In 1985, a surviving spouse aged 35 would have 
received $45, 000. : 


$40,000 + $5,000 S $45,000. 
base — adjustment 
amount — factor 

The method of calculation remains the same, but the 


_ base amount and adjustment factor bee been 
indexed annually as shown in chart 4. - 


For more information about survivors’ Sonetits. see 
document 05- 03- 10 S the Oe aes manual. 


ia 1990. he Board began paying | NEL benefits _ 
These benefits were calculated by 


_? taking the NEL base amount of $45, 000, and 
= adding an adjustment. factor of $1,000 for cach year 


| of age the worker v was under a at the time of 


accident, or 


e subtracting $1, 000 for cache year of age the worker 
_ was over 45 at the time of accident. 


The resulting figure was. then multiplied by the 
percentage of the worker’s Perenent Heparin as 
_ determined by the Board. 


_ Example: 
In 1990, an injured sole: ae 50 with: a 10% 
‘permanent impairment rating would have received 


9 


$45,000 — $5,000 = $40,000 = $4,000 
base = adjustment x / 
amount factor 10% 


The method of calculation remains the same. The 
base amount, and adjustment factor are indexed 
annually as shown in chart. 


For more information about NEL benefits see section 
05-06 of the CEE Policy manual. (_} 





Amended Regulation 
951 Becomes Law 


On May 28, 1992, the Ontario government passed into law 
amendments to Regulation 951 of the Workers’ 
Compensation Act. The amended regulation introduces a 
new schedule (Schedule 4) in which asbestosis and 
mesothelioma are now entered. The inclusion of these 
diseases into Schedule 4 establishes that when a worker 
has worked in a process that generates airborne asbestos 
fibres and is diagnosed with either of these diseases, the 
disease is presumed to be due to the nature of the 
employment, and cannot be rebutted. 


The change to the regulation is important in that these are 
the first diseases to be entered in Schedule 4 of the Act. 
However, this irrebuttable presumption of work- 
relatedness does not have a major impact on entitlement. 
The Board already provides compensation to claimants 
who have these diseases if they work in processes where 
airborne asbestos fibres are generated. 


As for claims previously denied, a discussion paper is 
currently going through the consultation process. Once 
the process is completed, a policy will be developed for the 
approval of the board of directors. Policy Report will keep 
you informed. 


For more information on asbestosis and mesothelioma 
¢ see Policy Report Vol. 5 No.1, Page 3 


¢ contact Reimar Gaertner, Medical and Occupational 
Disease Policy Branch at (416) 927-4944.[} 


Did you know ......... 


¢ Contractors can no longer request “worker by 
application” coverage through the purchaser’s 
(principal’s) account. Contractors who qualify as 
independent operators and wish to be covered as 
“workers” under the Act should apply to the Board 
for personal coverage. (See 01-02-03, Workers and 
Independent Operators and 08-02-03, Personal 
Coverage.) 


If a policy is revised because the Board of Directors 
finds it to be contrary to law, and a previous 
adjudication decision denying entitlement is reviewed 
because of the revised policy, interest is payable if the 
decision denying entitlement to benefits is overturned. 


No matter what the claim registration date is, interest 
accrues from the date of the worker’s disability, 
impairment, or death, OR January 6, 1989, whichever 
is later. 








Reinstatement Regulation Approved for 
Construction Workers (cont'd) 


If the Board advises these employers that workers are not 
able to do their pre-injury jobs but are medically fit to 
return to work, the employers must give these workers 
first chance to accept suitable jobs that come up (s.8). 


If the Board advises these employers that their workers 
can never work on a construction site again, the 
employers must give these workers first chance at suitable 
jobs other than on construction sites, or at workplaces not 
necessarily within the jurisdiction of a collective 
agreement(s.9). 


Part 3: Non-Union workers 


Sections 10 through 14 apply to employers who are not 
subject to collective agreements with unions representing 
workers (s.10). 


If these employers are still employing workers where the 
worker was injured, when the Board advises them that a 
worker can do the pre-injury job, they must offer the 
worker a job in the worker’s trade if 


e at that workplace there are the same number of 
workers or more (not counting the injured worker) in 
the trade as there were at the time of the injury, or 


e work in the worker’s trade is being done by a worker 
hired on or after the date of the injury, or 


Has your address 
changed? 





To ensure you receive each issue of Policy 
Report, and to keep our mailing costs down, 
we need to keep our distribution system 
up-to-date. Please submit any changes in 
your mailing address to: 









Manuals Distribution Specialist 
Policy Publications 
Workers’ Compensation Board 
2 Bloor Street East, 22nd Floor 
Toronto, Ontario, M4W 3C3 


Telephone: (416) 927-4941 













Subscriptions to Policy Report are free on 
request to this address. 














¢ there is a job available in the worker’s trade (s.11). 


If employers are no longer employing workers where the 
worker was injured, or if the conditions above (s.11) 
cannot be met, when the Board tells them that a worker 
can do the pre-injury job, they must offer the worker a job 
in the worker’s trade at a construction project or shop, if 


¢ there is a job available, or 


¢ work in the trade is being done by someone hired on or 
after the date of the worker’s injury (s.12). 


Any job that the employer must offer under sections 11 
and 12, must be comparable--in earnings, length of the 
project, and distance from where the worker lives--to the 
job the worker had at the time of the injury. If more than 
one job is available, the employer must offer the one that 
is most similar to the worker’s pre-injury job (s.13). 


When the Board advises employers that a worker is 
medically 


e able to return to suitable work, but can’t do the 
pre-injury job, or 
e unable to work on a construction site again 


the employer must offer the worker first chance to accept 
any suitable jobs that come up (s.14). () 





-POUIEY REPORT 


Policy Report is published by the Policy Department of the 
Workers’ Compensation Board. If there is any conflict between 
the statements contained in this publication and the Workers’ 
Compensation Act and/or Board approved policy documents, the 
Act or the approved document governs. 
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Medical rehabilitation snapshot 


The focus of the August 1991 issue of Policy Report was Vocational Rehabilitation (VR). Integral to the success of VRis the maximum 


medical rehabilitation of the injured worker. Therefore, this issue offers an overview of the Board’s romney ies 


rehabilitation (MR) and the interrelationships between MR and VR. 


Ask Silken Laumen about the fast 
track to physical recovery. Injured so 
severely that her chances for even 
getting to the Olympics were said to be 
over, she fought back against the pain, 
conquered her injury, and brought 
home the bronze. How did she do it? 
Aggressive medical treatment, early 
active physical therapy, determination, 
and a goal. 


Professional athletes have long known 
the value of the aggressive “fast track” 
approach to medical rehabilitation 
(MR). And because it works, the 
Board for 3 years has promoted a 
“sports medicine treatment model.” 

It has contracted — on a fee for service 
basis — community clinics across 
Ontario which employ expert staff, the 
appropriate treatment philosophy, and 
state-of-the-art equipment to provide 
physical rehabilitation programs to 
injured workers. 


At this time, the Board’s sports medi- 
cine approach is focused on musculo- 


skeletal and soft tissue injuries — 
back injuries and strains or sprains of 
muscles, ligaments, and tendons — 
which respond best to sports therapy. 
The fundamentals are a short period 
of rest during the acute phase of 
injury recovery, immediately followed 
by a progressive increase in activities, 
and access to quality assessment and 
treatment. 


The approach has proven to be the 
quickest route to recovery. And that 
is the goal of MR: to help workers 
recover from their injuries quickly, 
with as little disruption to their lives 
as possible, so that they can return to 
work and the full activities of daily 
living. 


The first step in MR 


The injured worker’s treating practi- 
tioner — the family or company phy- 
sician, specialist, or chiropractor — 
plays a pivotal role in medical reha- 
bilitation management, evaluating 
the injury, assessing the treatment 


An interview with Brian King 


Brian King, Vice-Chair of 
Administration of the Ontario WCB, 
is committed to resolving the complex 
issues that surround workers’ com- 
pensation. But his is much more 
than just a professional interest. In 
1967, while working on an oil rig in 
Saskatchewan, Brian lost one leg and 
badly injured the other in a work- 
related accident. 


Following extensive medical rehabi- 
litation, Mr. King attended university 
under the auspices of the 
Saskatchewan Workers’ Compensa- 
tion Board. It was there, during his 
final year, that he was offered the 
opportunity to start up the Office of 


the Worker Advocate. Thus began his 
advocacy of medical and vocational 
rehabilitation for injured workers, and 
what has been a dramatically successful 
career in workers’ compensation. 


Twelve years after his accident, Brian 
King accepted the chair of the Saskat- 
chewan Workers’ Compensation 
Board. He went on to chair the 
Manitoba Board, and the Manitoba 
Appeals Tribunal. In April 1991, he 
was appointed to the vice-chair’s 
position for the Ontario Board. 

Q. Mr. King, most of us — workers 


and employers — have never had a 
serious injury and we can only 
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Government 


Publications 


Workers’ Commission 
Compensation des accidents 
Board / du travail 


September 1992 
Vol. 5 No. 5 


roach to medical 


approaches (suitability for the 
Board’s program) and, if appro- 
priate, referring the worker to a 
community clinic. 


Board medical advisors, nurse 
specialists, and claims decision- 
makers monitor reports from treating 
practitioners regularly. If it appears 
that the worker would benefit from 
physical rehabilitation at a clinic but 
a referral has not been made, they 
contact the treating practitioner and 
suggest one. 


Community Clinics (CCs) 
The over 100 community clinics the 
Board has contracted across Ontario 
have been accredited by the Ontario 
Workers’ Compensation Institute. 
They offer expert treatment close to 
the worker’s home and place of 
employment, minimizing disruption 
to the worker’s life, allowing workers 
to engage in concurrent treatment 
and work. 

(continued — pages 2 to 6) 


imagine the obstacles on the path 
to recovery. You had a devas- 
tating work-related injury 25 years 
ago. What were your experiences 
of medical rehabilitation back 
then, and in terms of workers’ 
compensation, how far have we 
progressed in this discipline? 

A. I think the method of delivering 
medical rehabilitation differed; so 
has its availability. In terms of 
methodology, there was far less 
emphasis on immediate and active 
rehabilitation. It was more 


(continued — pages 2 to 5) 





MR snapshot 


The clinics are independent of the 
Board, but because the Board pays 
for the services they provide, they 
must meet Board standards in terms 
of quality treatment, staffing, philo- 
sophy of treatment, and equipment. 
And they must be able to accommo- 
date the worker within 5 days of 
referral. 


Physical rehabilitation 
programs 


To ensure an early start in an injured 
worker’s rehabilitation, the Board 
encourages treating practitioners to 
refer their injured worker-patients to 
Board-approved clinics as soon as 
possible after the injury or recur- 
rence. 


Workers are eligible for a program if 


e they have soft tissue injuries or 
minor musculoskeletal injuries 
(uncomplicated by fractures), and 


e they are referred by their treating 
practitioner within 70 days of the 
injury or recurrence. Timing is 
important for effective treatment, 
and no referrals are accepted by a 
clinic after 70 days. 


The program has 3 phases which 
together can run for a maximum of 
30 consecutive treatment days. But 
first, all workers are assessed by a 


Interview 


passive. After my injury, it was 
probably 3 months before I began 
taking rehabilitation. Today, we 
get people back up and on their 
feet and active in rehabilitation 
within days or weeks of a serious 
injury. That’s the first thing — the 
very philosophy of rehabilitation 
has changed. Secondly, availa- 
bility: Rehabilitation is now 
understood to be far more impor- 
tant in terms of the priorities that 
the health care system faces. In 
1967 in Saskatchewan, it was 
relatively poorly resourced in 
terms of funding and personnel. 


physical therapist or a chiropractor to 
ensure that they are appropriate 
candidates and to determine a 
treatment plan. Once workers have 
committed to the program, clinic staff 
monitor each worker’s progress daily 
so that changes can be made to 
maximize benefits. 


Education is an important compo- 
nent of the programs. Workers spend 
time each day learning how to pre- 
vent injuries, how to perform physical 
activity safely, and the importance of 
maintaining good health and fitness. 


Phase 1 


Focuses on pain relief, gentle 
mobilization of the injury site, 
education about the injury, and 

the approach to be taken to 
enhance recovery — 1 hour per day 
for a maximum of 5 days. 


I could look back to that province 
today and see far more emphasis 
being put on medical 
rehabilitation. 


Q. What changes have you seen in 
Ontario? 


A. Well, in Ontario one of the most 


visionary decisions, in my view, was 
to move the service into the 
community where workers can stay 
close to their families, their friends, 
and their employers, and still 
receive quality service in terms of 
medical rehabilitation. At this 
time, in terms of the efficacy of this 
approach — we can only guess what 
the benefits might be in recovering 
injured workers to the work force. 
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I am most impressed by the 
decision of this Board of 
Directors to decentralize that 
service. 


It is said that the key factors 
influencing a quick recovery are 
individual motivation and the 
support of family and friends. We — 
can guess what motivates athletes _ 
— to be number one! But what 
about the rest of us? What, who, — 
motivated you? q 


I would have to say first on the list 7 
was the support I did receive from 7 
my family and friends. But, I 
must explain the impact the 
Workers’ Compensation Board 
can have on motivation. 
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Phase 2 


Increasingly intensive exercise 
programs designed to improve 
flexibility and increase strength 
around the injury site, physical 
conditioning exercises to increase 
and maintain the worker’s tone, 
emphasis on education — 2 hours 
per day up to a maximum of 5 
days. 


Phase 3 


A fully intensive conditioning 
program to improve overall fitness 
levels, strength, flexibility, and 
endurance. Exercises on sequence 
training equipment, group 
activities, continued emphasis on 
education — 3 to 4 hours a day for 
up to 20 days. 


When workers have completed 
their physical rehabilitation, clinic 
discharge reports are sent directly 


& 


I suffered a rather severe 
traumatic injury and was in an 


acute care setting for some weeks. 


I was visited within days by a 
representative of the Workers’ 
Compensation Board who left me 
with 3 points which are, 25 years 
later, indelibly etched in my mind. 


1. You are entitled to benefits 
under workers’ compensation, 
so don’t worry about your 
immediate future in terms of 
the financial side of it. 


2. Weare here to help you when 
you are ready to begin the 
process of vocational 
rehabilitation. 


to their treating practitioners, 
detailing the progress made during 
treatment, and recommending the 
worker’s 


e return to unrestricted activity 


e return to activity with restrictions 
or 


e assessment at a Regional Evalua- 
tion Centre for a multi-disciplinary 
health care assessment (the second 
component of MR). 


The treating practitioner determines 
the course of any further action after 
a worker’s discharge from the 
program. 


Regional Evaluation Centres 
(RECs) 

The evaluation centres provide early 
access to the comprehensive assess- 






3. Start thinking about your 
future right now. You cannot 
do what you used to do. You 
cannot work with your back— 
metaphorically speaking— any 
longer, but you are still a 
valuable part of our commu- 
nity. We’re here to help you, 
but you have to make the 
decision as to what tools you 
will need to once again be an 
active participant in the 
community. So the choice is 
yours to make that decision — 
and you must make that 
decision. 


This message was very helpful in 
directing me away from the 
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ment component necessary to 
facilitate rehabilitation. The 24 
centres across the province provide 
2 types of assessments: Multi- 
disciplinary health care assessments 
and functional abilities evaluations, 
though not all provide both. 


Multi-disciplinary health 
care assessment (MHCAs) 
Referrals are made for MHCAs when 
there is a need for a comprehensive 
assessment to clarify a worker’s 
diagnosis, prognosis, or medical 
status. This information is required 
e when the worker has not 
responded as expected or has 
plateaued in response to treatment 


e to assist the treating practitioner in 
developing focussed rehabilitation 
goals. 


A MHCA referral is most effective 
when made within 12 months of the 
date of injury or recurrence. Only 
one MHCA is necessary, unless 


e there is a significant change in 
health status 


e there is no response to a defined 
treatment plan. 


Once again, the treating practitioner 
is the primary referral source for a 
MHCA, but the Board’s medical 
advisors, or nurse specialists, or 


negative side of the injury to the 
fact that, all right, although I have 
lost something there are ways to 
replace what I’ve lost with 
different tools — in my case that 
happened to be education. 


Q. The task force on service delivery 


and vocational rehabilitation said 
the Board needs an outreach 
program to educate the medical 
community on the advantages of 
involving injured worker-patients 
in early, proactive medical 
rehabilitation. How do you 
envisage involving the medical 
community — in particular, family 
practitioners? 


NN 
ae eee. 


MR snapshot 


community clinics can make a REC 
referral in consultation with the 
treating practitioner. 


In a MHCA the worker is assessed by 
a medical specialist and a physio- 
therapist. 


The medical specialist concentrates 
on the worker’s current health 
condition, and reviews the medical 
history, past treatment, and medical 
opinions. Appropriate tests such as 
X-rays may be carried out. 


The physiotherapist reviews and 
assesses the worker’s current strength, 
flexibility, and range of motion. 


Based on their review of past 
treatment history and clinical and 
diagnostic results, recommendations 
are made which assist the treating 
practitioner to move the patient’s 
rehabilitation forward. The 
recommendations are provided in a 
comprehensive report clarifying the 
diagnosis, prognosis, treatment 
recommendation, if any, and medical 
restrictions. 


Functional Abilities 
Evaluation (FAE) 


The Board’s VR caseworkers are the 
only referral source for FAEs which 
are also conducted at regional 


Interview 


A. About the time the task force 
report came out, we had plans in 
place to begin very aggressive 
communications with the medical 
community on the availability of 
the community clinic service and 
the advantages of treatment 
there. So that side of the equa- 
tion was in place. 


But I’m a great believer in word 
of mouth — of results being the 
best communicator in the world, 
and I believe that as workers go 
through the community clinics, as 
the family physicians see the 
results of their referrals, there will 


evaluation centres. FAEs are an 
important tool in the development of 
VR goals. They consist of a series of 
assessment procedures used to 
identify an injured worker’s physical 
abilities and functional tolerances. 
Caseworkers use FAEs for vocational 
planning to determine whether the 
worker is able to perform the physical 
demands of a specific job, or when 
there is uncertainty as to whether the 
worker’s functional ability is 
impeding the caseworker’s ability to 
identify realistic vocational goals. 


Occupational therapists and 
physiotherapists are the core of 
the FAE team. 


The physiotherapist 


@ reviews all the worker’s medical 
reports 


e compiles a brief management 
history (physiotherapy, 
chiropractic treatment, or 
a pain management 
program) 

e conducts a physical 
capacity evaluation — 
if a job match has 
been requested — 
using various 
assessment procedures 
to measure range of 
movement, muscle i 
strength, neurological deficits, and 


be a natural evolution, with family 
practitioners making referrals to 
the clinics a part of their treat- 
ment prescription, for the 
appropriate cases. 


As you are aware, the administra- 
tion has been asked to provide the 
Board of Directors with the action 
plan for the full implementation 
of the task force report at the 
October Board of Directors 
meeting. That work is presently 
under way, so there will likely be 
additional items to meet the need 
to better communicate with the 
medical community. 


Q. You are a role model for all of 


us— especially injured workers. 
4 





abnormalities in posture and gait. 
The Canadian Standarized Test of 
Fitness protocol is followed. 


The occupational therapist performs 

the Functional Abilities Evaluation 

by 

e using standardized testing 
protocols to identify the injured 
worker’s physical abilities over a 
wide range of functional tasks 
relevant to the demands of the 
workplace 


e objectively assessing the injured 
worker’s physical abilities. 
The FAE final report includes 


e a review of the results of the 
standardized assessment 


What advice or encouragement 
would you give an injured worker 
who is now facing the medical 
and/or vocational rehabilitation 
process? 


I have met — and this is not 
hyperbole — over 10,000 injured 
workers in a career spanning over 
20 years in the workers’ compen- 
sation field. I have never met a 
happy injured worker who is not 
employed. I’ve never met a happy 
injured worker who was forced to 
drop out of society — meaning 
employment. It is demeaning, 
personally, to the individual to be 
thrown on the so-called, “scrap 
heap.” 





































e recommendations on the worker’s 
physical ability to meet the 
physical demands of the specific 
job 

e recommendations as to whether a 
physical conditioning program 
would enhance the worker’s 
physical abilities to meet the 
demands of the identified job. 


Physical conditioning 
programs 

A VR caseworker is the only referral 
source for these programs which are 
provided at community clinics. 


Workers are referred for physical 
conditioning when 


e an FAE has been done for the 
purposes of a specific job, and the 


My advice to injured workers is, 
demand your place back in 
society. Demand to be treated as 
a valuable part of society. Don’t 
allow yourself to be pushed aside. 


The solution is to recover as much 
as you can of your physical abili- 
ties, and then determine what 
you're going to need to partici- 
pate, once again, as fully as you 
can in society. This is the lesson 
that all of us who lived through 
the International Year of the 
Disabled should have learned — 
that those who have disabilities 
are no longer prepared to sit at 
home in closets. They demand, 
rightly, a place at the front edge of 
our society. 


FAE identifies the worker as 
having the potential to meet the 
physical demands of the job after a 
4-6 week period of active, intensive 
physical conditioning, and 


e there is a job immediately 
available. 


The program goals are to maximize 
the worker’s physical abilities and 
enhance re-employment potential. 


Physical conditioning consists of 
specific and general exercises 3-4 
hrs/day for a minimum of 3 days a 
week, including an educational 
component of at least 30 minutes a 
day. The educational component 
deals with topics such as injury 
prevention, lifting techniques, proper 
body mechanics, life-style, fitness, 
and nutrition. The worker can be 
discharged at any time, once the 
goals for the conditioning program 
have been met. The Clinic 
provides a discharge report 
for the case- 
worker as to 
whether the 
FAE goals 
were met and 
provides 
recom- 
mendations. 


I was a panelist at the national 
ombudsman’s conference in 
Saskatoon, which was attended by 
ombudsmen from across Canada. 
On this panel were 4 people who 
had different disabilities or im- 
pairments. It was an interesting 
meeting because most of the 
litigation that ombudsmen are 
involved in is to try to convince 
compensation boards that an 
injured worker has no abilities 
and therefore should be con- 
sidered disabled. 


It was revealing because the 
ombudsmen were trying to learn 
from disabled people what 
attitude their litigation should 
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Ontario Workers’ 
Compensation Institute 
(OWCI) 

The OWCTI is a non-profit, non-shar 
capital corporation set up indepen- 
dent of the Workers’ Compensation 
Board. Its mandate encompasses 3 
areas: research, quality improvement 
and accreditation, and education and 
program development. 


Research — The OWCI conducts 
clinical and population health 
research into risk factors for 
work-related injury and illness, as 
well as research on the rehabilitation 
and return to work of injured and ill 
workers. Included in its mandate is 
an evaluation of a new approach to 
the rehabilitation of injured workers 
now being implemented through the 
network of community clinics and 
regional evaluation centres. 


Quality Improvement — The 
institute’s quality improvement role 
is two-fold. It conducts accreditation 
reviews of CCs and RECs, and 
promotes the development of 
ongoing quality improvement at 
clinics and RECs. 


Education — The institute keeps 
up-to-date on current trends in the 
treatment, assessment, and education 
of workers with soft tissue injuries. 


take. My advice to them was: 
You're hearing from people who 
demand a place in society. We 
are capable of working, and my 
advice to you, is that you should 
be fighting to have injured 
workers trained and rehabilitated 
back to employment, rather than 
fighting to have people declared 
totally disabled or some other 
artificial concept. 


I don’t think that concept has 
proper meaning in the era of Rick 
Hanson wheeling around the 
world, and double amputees, like 
Carlos Costa, swimming Lake 
Ontario. (J 





om 
| 


| 


PE SIGE EES SRE SSS ESS SSIS TSS RASS NN Re ES TT RE Tg 





MR snapshot 


The information is used to develop 
new and improved rehabilitation 
programs for workers, and to satisfy 
the professional training and 
continuing educational needs of 
health care providers. 


For more information about the 
Ontario Workers’ Compensation 
Institute and its newsletter 
Perspectives, audio- and video-tapes, 
and research papers, contact Ms. 
Greer Palloo in the Education 
Department of the Ontario Workers’ 
Compensation Institute at (416) 
927-2027 or fax (416) 927-4167. 


For WCB brochures and pamphlets 
contact the Communications Branch 
at (416) 927-3500. 


The Medical Rehabilitation Services 
Branch implements and monitors the 
activities of the Community Clinic 
and Regional Evaluation Centre 
network. Should you need further 
information about MR, please call 
Bice Awan, Director, Medical 
Rehabilitation Services Branch at 
(416) 927-4084. (] 


- POLICY PORT i 


Policy Report is published by the Policy 
Department of the Workers’ 
Compensation Board. If there is any 
conflict between the statements 
contained in this publication and the 
Workers’ Compensation Act and/or Board 


| approved policy documents, the Act or 


the approved document governs. 
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_ To receive a copy of the consultation paper, please call 1-800-387-0750 
extension 8689, or (416) 926-8689 from 8:30 a.m. to 4:30 p.m., Monday to 


Friday. 


Unit at the above numbers. [) 


Clarification 


In Vol. 5 No. 3 of Policy Report, we 
ran an article entitled “Overpayment 
recoveries.” The article concluded: 
“With the introduction of the 
Workers Benefit System (WBS), 
unrecovered overpayments are 
charged to a Board account and not 
to employers.” Stephen Cryne, 


Executive Director of the Employers’ 


Advocacy Council, pointed out that 
this statement was erroneous. Quite 
right! The statement should have 
read “...unrecovered overpayments 
are charged to a Board account and 
not against individual employer 
accounts.” 


Editor 


Public Consultation 


The WCB held public consultation meetings across Ontario on 1993 
assessment rates and the revenue system. 


Public meetings occurred as follows: 


Thunder Bay September 9 Ramada Hotel 

Ottawa - September 11 Chimo Hotel 
Mississauga September 15 Ramada Airport West 
| London September 17 Sheraton Armouries 
Sudbury September 22 President Hotel 
| Scarborough September 24 Sheraton Toronto East 
| Hamilton September 29 Convention Centre 
| Windsor October 1 Royal Marquis Inn 


The WCB is continuing consultation on the Employer’s Report of Injury/ 
Disease (Form 7) and the Worker’s Report of Injury/Disease (Form 6). 


Written submissions are invited by October 15, 1992. For copies of the most 
recent versions of the forms, or for more information, call the Consultation 





















Has your address 
changed? 


‘TO ensure you receive each issue 
of Policy Report, and to keep our 
mailing costs down, we need to 
keep our distribution system 
up-to-date. Please submit any 
changes in your mailing address 
to: 



















Manuals Distribution 
Specialist 
Policy Publications 
| Workers’ 
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The Claims Adjudication Process — An Overview 


In response to reader requests for a simplified view of the claims adjudication process, this issue of Policy Report attempts to illustrate the 
process in a simple flowchart—insert. But a chart can never allow for the unique characteristics of each individual worker’s case, or for the 
application of policy and law which must be applied in every case, sometimes within specified timeframes. That is adjudication. And 
adjudication is about real people making decisions about real people. Allowing for that, we recommend that readers look at the legend in 
the flowchart to become familiar with the symbols that are used, and then follow the chart while reading the text — the numbered processes 
in the chart are cross-referenced. Some critical time requirements stated in the Act or in policy are indicated across the top of the chart and 
in the text. Only brief reference is made to vocational rehabilitation services and programs, and non-economic loss (NEL) and future 
economic loss (FEL) benefits, these subjects having been dealt with in Vol. 4 No. 4 and Vol. 4 No. 5. 


To many people, the path a claim follows during its 
“lifetime” is rather like a maze — full of confusing twists 
and turns. In fact, despite the forms and letters, phone | 
calls, and the numerous 

decisions which must be made 
for some claims, the path is ‘ 
fairly straightforward for In every case of 









The process begins as soon as the Board receives 


notification that a worker has had a work-related injury. 
Ideally this information is received by way of Accident 
the Employer’s gkeENisy 
Report of Accidental Injury 
if or Industrial Disease, 
jury or disease Form 0007A (Form 7). 


Z K-TeL ee 
most, which is a good thing that disables a worker from earning full wages, However, a claim can be 
when you consider the or results in a worker requiring health care, it is set up on the basis of a 
number of claims the Board mandatory that the employer's report be doctor’s report, a worker’s 
manages. submitted within 3 calendar days using a report, a telephone call, 
Imagine 31 jumbo-sized standard “Employer's Report of Accidental letter, or FAX. 
school buses lined up along Injury or Industrial Disease ...Or pre-approved Frou thelioneandaot 
the street each morning with employer cr ee pes ve hue oe pieces of mail delivered to 
every seat taken by a person Pe ON enveh WCB offices across 


who has had a work-related 

accident, and your job is to 

set up a claim for each of 

them — that same day. No simple task, but one the WCB 
faces every business day. 


Since opening its doors, the Board has registered in total 
almost 19,000,000 claims, and while most are resolved 
within the first week, many go on for months or even 
years if workers are seriously injured and permanently 
impaired. 

Today there are 18 


Ontario each day, about 

1,500 new claims (down 
from 1,600 last year) are set up the same day. But first 
the mail must be opened and sorted into non-claim- 
related and claim-related documents. These activities go 
on all day, with deliveries of the claim-related mail being 
made to the Identification and Registration departments 
(I.D. & Reg). 


I.D. & Reg staff @ 


check every piece of mail 


offices/integrated service units The Worker’s Report of Injury or Disease (Form — by whatever identifying 
(ISUs) spanning the province, 0006A) is sent automatically at the time a claim information appears on it 
providing over 200,000 is registered.... The initial entitlement decisions — against the Worker 
employers who operate in are not delayed if the form is not yet on file... Benefit System (WBS) to 
Ontario with no-fault (it) is not necessarily a prerequisite to a see if a claim has already 
insurance, and guaranteeing 4 determination of entitlement... been registered. 

million workers coverage Operational Policy manual, 02-02-02 If there is an existing 


should they have a 

work-related accident. 

Although day-to-day processes 

may differ somewhat from region to region or from one 
ISU to another, the programs and services provided, the 
principles of adjudication, the law, and the policy and 
guidelines are common to all. 


claim, the new documents 

are scanned into the 

worker’s file in the 
Imaging system (see page 2), and decision-makers are 
alerted that new documents have been scanned to the 
claim files assigned to them. 





If there is no claim file, 


¢ the claim is registered that day (this date is commonly 
known as the Date of Registration [DR]) 


e a new electronic file is created 


¢ the documents are scanned 


¢ aclaim number is assigned, and 


e a Worker’s Report of Injury or Disease, Form 0006A 
(Form 6), is mailed to the worker for completion and 


return. 


If the claim is registered on 
the basis of a Form 7, 
reporting an injury, it is 
electronically forwarded to 
the Primary Adjudication 
area. If the Form 7 is 
reporting an industrial 
disease, it’s forwarded to the 
Complex Case Unit — 
Diseases (CCU—D) for 
adjudication. All other 
claims, set up on the basis of 
information other than Form 
7s — doctors’ reports, letters, 
FAX messages — are sent 
directly to the appropriate 
Integrated Service Unit (ISU). 


(See page 5 for a list of WCB 
offices and their FAX 
numbers.) 


Primary Adjudicators @ 
process nearly 1,000 injury 
claims — reported on Form 
7s — per day. 


This does not mean to say 


Is there entitlement? 


If the answer is no — if the worker is not entitled to 
workers’ compensation — the claim is denied. All 


interested parties are advised by letter. The file is closed 
and, after 30 days, it is archived — transferred to an optic 
disc. (Should the claim need to be re-opened, it can be 


restored within minutes.) 


The Imaging System 
Since 1990, all new claims are set up on 
Imaging, the computer system that allows 
photographic imaging of all the documents for 
each claim. About 10,000 new documents are 
scanned into the system daily. 


The Imaging system is connected to other worker 
benefit and health care benefit systems which are 
used to record all the pertinent data required to 
formulate and compute benefit and health care 
payments. Inter-connected are the revenue 
systems for recording employer accident histories 
and employer costs. 


The Imaging system —the first and largest of its 
kind in Canada-—eliminates the necessity of 
setting up, storing, and transferring paper files. 
Instead, the electronic images of the documents 
are stored, allowing computer terminal access to 
decision-makers. For example, a vocational 
rehabilitation caseworker and an adjudicator 
can review the same file at the same time and 
write notes directly onto the file. 


If no decision can be made — if the claim is such that a 
decision cannot be made on the basis of the Form 7, or if 


the employer challenges the 
claim — the file is 
electronically forwarded to the 
appropriate ISU where it is 
assigned to an Entitlement 
Adjudicator. 


But, if the answer is yes — if 
all necessary information is 
received and the facts of the 
claim are straightforward — it 
can be allowed and a benefit 
cheque can be mailed. eS 


At this point, if the Form 6 
which was mailed out to the 
worker by I.D. and Reg staff is 
outstanding, decision-makers 
are limited in the amount of 
the first benefit payment made 
to the worker. If, for example, 
the claim is registered within 7 
days of the date of the 
accident, the maximum first 
benefit payment allowed is 

2 weeks. 


To receive benefits beyond this 
stage, the worker must 


that every injury claim reported on a Form 7 can be 
adjudicated here, for the Primary Adjudicators must 
examine each claim to see if there is enough information 
to make a decision right away. 


Before a claim can be allowed, 5 basic criteria — the 
5-Point Check System — are required: 


° an employer 
e a worker 


° a work-related injury 


proof of an accident 


a diagnosis compatible with the accident or disablement 
history. 


complete and return the Form 6. 


At this point the Primary Adjudicator is required to make 
the next series of decisions, starting with the pivotal 
question — Has the worker returned to the pre-injury job? 
If the answer is yes, and if the worker has no permanent 
impairment, the claim file is closed. 

If the answer is no — if the injured worker is still disabled 
and unable to return to work — the file is electronically 
sent to the appropriate ISU, where it is assigned to a 
Benefits Adjudicator for ongoing management. 


Integrated Service Units (ISU) 


Note: The employer's postal code determines which ISU 
handles the claim. 
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Entitlement Ad judicators @ handle all those claims 
for which no entitlement decision has yet been made. So, 
if the Primary Adjudicator was unable to make a decision 
based on the information on the Form 7, or a claim was 
set up on information other than a Form 7, the 
Entitlement Adjudicator’s responsibility is to make every 
additional enquiry necessary to make the decision to 
allow or deny the claim. 


This may require asking questions of the worker, the 
employer, the worker’s treating practitioner — even 
investigating the accident (see Claims Investigations, 
02-01-04 in the Operational Policy manual). 


If at 6 weeks from the date of registration, Entitlement 
Adjudicators are still unable to make a decision y=: 
because of insufficient information, they must [ARES 
notify all interested parties, explaining the delay. 


By the 12th week following the date of registration, 
Entitlement Adjudicators must have made a DR + 
decision to allow, deny, or in cases where vital [AWS 
information remains outstanding, abandon the claim. 
(Based on statistics available at the time of writing, 
approximately 98% of the claims were adjudicated by the 
12th week following registration.) 


Is there entitlement? 


If the answer is no — if after considering all the 
information on file, the policy, and law, the worker is not 
entitled to benefits — the claim is denied. Or, if the 
worker neglects to supply information needed to make a 
decision within the 12-week timeframe, no further action 
is taken on the claim — it is considered abandoned in 
these cases. 


Both the worker and employer are notified and the file is 
closed. 


(Based on statistics available at the time of writing, 
approximately 1.2% of 1992 claims were denied; 6.6% 
were abandoned.) 


On the other hand, when information is not forthcoming 
from an employer, the Entitlement Adjudicator considers 
the information received from the worker and/or the 
worker’s treating practitioner or from a Board medical 
advisor (in the absence of the treating practitioner’s 
report) and makes the decision based on the information 
that is available. 


If the answer is yes — if the Entitlement Adjudicator 
makes a decision to allow the claim — the initial payment 
is sent out. 

If the facts for and against a claim are equally weighted, 
the decision-maker must rule in favour of the injured 
worker. 







Where the accident arose out of the employment, 
unless the contrary is shown, it shall be presumed that 
it occurred in the course of...employment.... s.4(3) 


In determining any claim...the decision shall be made 
in accordance with the real merits and justice of the 
case and where it is not practicable to determine an 
issue because the evidence for or against the issue is 
approximately equal...the issue shall be resolved in 
favour of the worker. s.4(4) 


After making the initial entitlement decision, decision- 
makers must address the following questions. 


Is the worker able to return to the pre-injury 
job? 

If the answer is yes — if the claim is allowed, and the 
injured worker is able to return to the pre-accident 
employment — the Entitlement Adjudicator advises all 
interested parties, and the electronic file is closed and 
archived. 


If the answer is no — if the claim is allowed, and the 
injured worker continues to be disabled and is not able to 
return to work — the file is electronically assigned to a 
Benefits Adjudicator for ongoing management. 


Is there permanent impairment? 

If the answer is yes — as soon as the worker reaches 
maximum medical rehabilitation (MMR, see Operational 
Policy manual document 05-03-11), decision-makers can 
refer the worker for a NEL assessment. 


Health Care: In parallel to the entitlement processes 
and the management of claims by adjudicators, Health 
Care Adjudicators are responsible for authorizing and 
paying the health care benefits to which injured workers 
are entitled. For example, these benefits may include 
payment to treatment agencies; pre-authorized 
transportation, accommodation, and meals for workers 
when the WCB asks them to travel; and clothing 
allowances for workers who are required to wear 
prostheses or braces because of their injuries (see TAB 06 
in the Operational Policy manual). 


Benefits Adjudicators @ 

After claims have been allowed and the initial payments 
are made, they are assigned to Benefits Adjudicators who 
regularly monitor the files, and are responsible for: 





e making on-going decisions about entitlement to 
benefits and programs (i.e., type of treatment, 
accidents resulting from treatment of work-related 
injury, etc.) 

* communicating on a regular basis with the worker and 
employer 

e referring workers for vocational rehabilitation as soon 
as it becomes apparent that it is needed, and in no case 
later than 6 months following the date of registration @ 


determining when a worker is able to do the pre- 
accident work and advising all parties © 


determining when a worker is able to do modified work 
and advising all parties 


e determining if the worker has reached MMR 


referring the claim for consideration of a non-economic 

loss (NEL) benefit if, when the worker reaches 

MMR, it appears that there is a permanent 

impairment 

e referring the claim for consideration of a future 
economic loss (FEL) benefit if it appears likely that the 
worker will have a permanent impairment, or if the 
worker experiences 12 continuous months of temporary 
disability ® 

¢ authorizing continuing payments, at 2 week intervals, to 

workers who have not returned to work. 


To facilitate the process, the Benefits Adjudicator 
periodically sends out follow-up reports to collect current 
information to confirm continuing entitlement to benefits. 
Important are the practitioners’ follow-up reports (Form 
26, and Form 26C) which are mailed to workers who are 
responsible for taking them to their practitioners to be 
completed. The Workers’ Progress Report (Form 41), 
informs the adjudicator of the dates of medical 
appointments, how the worker feels recovery is 
progressing, and the estimated date of the worker’s return 
to work. 


Vocational Rehabilitation (VR) 


Throughout the entire process, decision-makers are 
responsible for identifying workers as early as possible who 
are unlikely to return to their pre-injury jobs. Established 
timeframes specify VR contact within 45 days after the 
date of registration and mandatory referral no later than 6 
months from the date of registration (see Policy Report, 
Vol. 4 No. 4, and Operational Policy manual 07-01s, 07-02s, 
07-03s, 07-04s). 


NEL 


Injured workers who reach MMR and have a permanent 
impairment are entitled to a non-economic loss (NEL) 
benefit. These workers are mailed a list of medical 
practitioners (from the WCB’s roster) who conduct 
medical assessments in their region. Once the worker 
selects a doctor from the WCB’s Roster of Physicians, the 
WCB arranges the appointment. The adjudicator 
calculates and pays the NEL benefit based on the report 
from the physician (see Policy Report Vol. 4 No. 5, and 
Operational Policy manual 05-06s for NEL). 


FEL 


Workers whose post-accident earnings, after VR, are likely 
to be less than the pre-accident earnings may be entitled to 
a future economic loss (FEL) benefit. FEL Adjudicators 
calculate benefits by comparing the pre-accident earnings 
with the amount the worker should be able to earn, after 
rehabilitation, in suitable and available employment. 

The benefit is reviewed 24 months after the DoD + 
date of initial determination and again at 60 24 months 
months. 


The WCB sets aside the equivalent of 10% 
of FEL benefits each month which is used to 
provide the worker with a retirement 
pension at age 65. (See Policy Report 

Vol. 4 No. 5, and Operational Policy manual 05-05s.) 


D+ 
60 months 
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Right to object 


At any time during the life of a claim, any interested party 
can object to any decision that is made in the claim. 


Any worker or employer whose interests are affected bya 
decision of the Workers’ Compensation Board has the right 
to object to that decision at any time. 


Operational Policy manual document 09- 01-03 


There is a 4-step process in place for reviewing decisions. 


1. If one of the interested parties objects to a decision, 
and new information is provided to support the 
objection, the decision-maker reviews the file in light of 
the new evidence. 


2. If no new information is provided, or if a party is not 
satisfied with the decision-maker’s review, the file is 
referred to a Decision Review Specialist who reviews the 
file, makes any additional enquiries that may be 
necessary, and makes a decision. 
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3. If a party is not satisfied with the Decision Review 
Specialist’s decision, the file is referred to the Hearings 
Branch for a formal hearing. At this level, interested 
parties may appear before a Hearings Officer to give 
evidence, and the parties may have professional 
representation if they so desire. This is the final step in 
the Board’s internal decision review process. 


4. An objection to a decision made by a Hearings Officer 
may be appealed to the independent Workers’ 
Compensation Appeals Tribunal (WCAT). This is the 
final level of appeal. 


Before an objection goes before WCAT, the usual WCB 
appeals process must be exhausted, as stated in s.86(2) of 
the Act, 


The Appeals Tribunal shall not hear, determine or dispose 
of an appeal from a decision, order or ruling of the Board 
unless the procedures established by the Board ... have 
been exhausted, and the Board has made a final decision, 
order or ruling thereon. 


Reopened claims 


The fact that a claim is closed does not end a worker’s 

right to compensation. If there are further periods of 

disability that result from the original accident, further 
compensation benefits may be payable. 


Recurrences give rise to rights to benefits under the 
Workers’ Compensation Act because they result from 
a personal injury arising out of and in the course of 
employment. 


A decision-maker will recognize a recurrence when 
there is obvious medical compatibility or an 
appropriate combination of medical compatibility and 
continuity, and an absence of a new accident. 


Operational Policy manual document 02-04-02 





WCB FAX Numbers 


As noted in the accompanying article, the Board requires 
employers to complete and submit the standard 
Employer’s Report of Accidental Injury or Industrial 
Disease (Form 7) within 3 calendar days of learning of an 
occupational injury or disease that prevents a worker 
from earning full wages, or results in a worker requiring 


health care. The Board must be in receipt of the Form 7 
within 7 working days of the employer learning of the 
accident. 


To facilitate this process, employers may transmit a 
completed Form 7 by FAX to the appropriate Board 
office, using the numbers listed. 





Central Ontario East 
FAX (416) 927-5158 


Toronto East 
FAX (416) 927-4817 


Toronto North 
FAX (416) 926-8571 


Construction 


FAX (416) 926-8376 


Central Ontario West 
FAX (416) 927-5079 


Toronto West 
FAX (416) 927-3978 


Central Ontario South 
FAX (416) 927-4700 


Toronto South 
FAX (416) 926-8558 


Complex Case Units 
(Diseases and Injuries) 
FAX (416) 927-5058 


Hamilton 


FAX (416) 521-4558 


Policy Report is LOS 
printed on acid-free, 


London 
FAX (519) 633-2333 


Ottawa 
FAX (613) 239-3349/3321 


Sudbury 
FAX (705) 675-9367 


Thunder Bay 
FAX (807) 343-1702 


Windsor 
FAX (519) 972-4181 








recycled paper at no 
extra cost. 








Coverage for 
Participants in Training 
Programs 


The WCB is currently reviewing its policy on workers’ 
compensation coverage for individuals in training 
programs who are placed with an external employer to 
obtain practical work experience. 


Interim guidelines have been adopted (see Operational 
Policy manual document 01-02-13). They were recently 
extended to apply to accidents involving training 
participants on placements occurring between September 
1, 1992 and June 30, 1993. Under the interim guidelines, 
the training participant is a “learner” under the definition 
of “worker” and entitled to workers’ compensation 
benefits if injured while working for the placement 
employer. The employer with whom the trainee is placed 
to gain actual work experience is the “employer” and 
protected from civil liability if the trainee is injured. 


To ensure that placements are not jeopardized while the 
training community determines how coverage is to be 
funded, the interim guidelines provide Schedule 1 
employers with protection against costs associated with 
workers’ compensation coverage for trainees. If the 
employer is not paying the trainee any wages, no 
assessments are payable. Ifa training participant is 
injured, all accident costs are removed from the 
employer’s accident cost record for the purpose of 
experience rating. 


Schedule 2 employers, however, are responsible for any 
accident costs associated with a training participant who is 
injured while placed with them. 


A discussion paper entitled “Workers’ Compensation 
Coverage for Training Program Participants” is being 
circulated for consultation until February 28, 1993. Fora 
copy of the paper, contact the Consultation Branch at 
(416) 926-8689 or 1-800-387-0750 (Ext. 8689). 
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To ensure you receive each issue of Policy 
Report, and to keep our mailing costs down, 
we need to keep our distribution system 
up-to-date. Please submit any changes in 
your mailing address to: 


Manuals Distribution Specialist 
Policy Publications 
Workers’ Compensation Board 
2 Bloor Street East, 22nd Floor 
Toronto, Ontario, M4W 3C3 
Telephone: (416) 927-4941 


Subscriptions to Policy Report are free on 
request to this address. 
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* FEL. 
Continue benefit 


Decision-maker, 


Advise worker & 






















Permanent pacar 
employer that the Impairment wilh dee 
worker is not entitled 2 
10 benefits. 








Decision-makers, 


Advise worker and 
exployer that worker i 
able 10 return (0 pre- 
injury work. 





Workers’ Commission 
Compensation des accidents 
Board du travail 





1. Files may be re-activated in appropriate , 
circumstances (see 07-04-04). 2. If worker's re-employment right has been 
reached worker may be eligible for benefits under 
s.54(13)(a). 


FEL: If workers are permanently 
EXSee te impaired or temporarily disabled 

for 12 continuous months, they 
are entitled to a FEL 


modified job 
? 















The above decisions do not occur in 
any particular order. Decision-makers 

these questions as appropriate in 
each individual claim. 


fapeem) FEL Ri: The FEL 
Etats amount is reviewed 
in the 24th month 


after the date of 
determination. 
s.43(13)(a) 








Benefits Adj 


Refer to VR. 


[Benefits Adj _/ Adj 


‘Advise worker and 

employer that worker 
is able to return 10 
pre-injury work. 





Benefits Adj 


‘Advise worker and 
employer that worker 
is able to return to 
modified work. 


Permanent 
Impairment 
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‘Advise worker and 
employer that worker 
is able fo return to 








+ age 65 — retirement, 
benefit at age 65. 


OR Date of Registration 
1.0.&Reg Identification and Registration 
® Form 7 Employer's Report of Accidental 


VR Vocational Rehabilitation 
NEL 
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Peo) FEL R2: The FEL Retirement benefit. 
PASE amountis reviewed PASTS The WCE sets aside the 


in the 60th month equivalent of 10% of FEL 

after the date of benefits each month which is 

determination. used fo provide the worker with 

s. 43(13)(b) ‘a retirement pension al age 65. 
s.44 
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Injury or Industial Disease 
ccu-D Complex Claims Unit — Diseases 


ccu-1 ‘Complex Claims Unit — Injuries 
isu Integrated Service Unit 

Form 6 Worker's Report of Injury or Disease 
MMA Maximum Medical Rehabilitation 
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FEL Future Economic Loss 
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demandes 


Versent les indemnités 
et avisent les parties 








Simposent : 
* retour au iravaill 
travail modifié, 

* besoin de RM, 

+ RMM, 

* déf. permanente, 







Oui 









Déficience 





et Vemployeur que le 
fravailleur n'a pas 
‘it & indemnisation, 





1. Les dossiers peuvent éire réactivés dans 
Certaines circonstances (voir 07-04-04) 


permanente 
2 












Avise le travailleur et 
Femployeur que le 
travailleur est en 
mesure de reprendre le 
firavail d’avant la tésion.2, 







2, Sily a.eunon-respect du droit au rengagement du 
travailleur, ce demier a droit d des indemnités en vertu 
de Ualinéa 54 (13) a). 






Formulalre 


DE + 
12mols 





PEF : Sile travailleur est atteint 
d'une déficience permanente ou 
d'une invalidité temporaire d'une 
durée de 12 mois consécutifs, il a 
droit A une détermination de la 
PER. Par. 43 (1) 












teprendre le 
travail d'avant lp 



























En mesure 

d'effectuer un 

avail modifié 
7) 







12 mois 
d'invalidité 
kemporelte 


Les décisions ci-dessus ne sont pas 
prises selon un ordre détermineé. 
Les décideurs pasent les questions 
selon ce qui est approprié dans 
chaque cas. 


























Révision de PEF Révision de PEF Prestations de retraite 
Ri: Le montant de (REABARAM R2: Le montant de La CAT met en réserve 
SAMUI \indemnité pour PEF Vindemnité pour PEF| Véquivalent de 10 % de 
est révisé au cours du est révisé au cours du Vindemnité pour PEF chaqu 
24© mois suivant la date 60 mois suivant la date mois pour offrir au travaillev 
de Ia détermination. de la détermination. une pension de retraite & 65 
Alinéa 43 (13) a) Alinéa 43 (13) b) Article 44 
Légende 
DE Date d’enregistrement 
Agent Id. et enr. Identification et enregistrement 
aiindemnisation @ Formulaire 7 Avis d'accident de travail et de maladie 
Oriente vers la RP professionnelle (employeur) 
uDc-M Unité des dossiers complexes (maladies) 
upc-L Unité des dossiers complexes (\ésions) 
usi Unité de services intégrés 
Formulaire 6 Avis d'accident ou de maladie (tavailleur) 
RMM. Réadaptation médicale maximum 
RP Réadaptation professionnelle 
Aaa Taqplainal PNE Perte non économique 
le travailleur que ce PEF Perte économique future 
ee oe DdD Date de détermination (PEF) 
dlavant la lésion. 
<< Décision [5 Document 
[ce] Processus 


Avise Vemployeur et 
le travailleur que ce 





verse lindemnité pour 
PNE. 











Prend les dispositions 
en vue d'une évaluatio 
pour PNE. Calcule et 








‘Avise 'emplayeur et 
le travailleur que ce 
dernier est en mesure 
de reprendre le travail 
[a’avant la lésion. 








Calcule et verse 
Vindemnité pour PEF, 
au besoin, Effectue la 
révision a 








+ R2, P! 
65 ans — prestations; 
de retraite. 
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